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In The 


Unttei States C£mtrt of Appeals 
for tfje Sistrirt of (Holootbia 


No. 9530 


Chaeles E. Burnett, 
Appellant, 

v. 

United States of America, 
Appellee. 


APPEAL FROM ORDER OF THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA, DENYING NEW TRIAL 
ON GROUND OF NEWLY DISCOVERED EVIDENCE. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This action originated in an indictment, in four counts, 
returned against appellant for the forgery and uttering of 
two separate United States documents, with the intent to 
defraud the United States; jurisdiction is conferred upon 
the District Court under Title 11, Section 306, District of 
Columbia Code, 1940 Edition. 

This Court has jurisdiction by virtue of Title 17, Section 
101, District of Columbia Code, 1940 Edition, Title 6, Eule 
26, Appendix to General Eules, United States Court of Ap¬ 
peals, and Eule 37 (a) Federal Eules of Criminal Procedure, 
Effective March 21,1946. 
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ASSIGNMENTS OF ERROR 

The District Court erred in denving defendant’s motion 
for a new trial on the ground of newly discovered evidence, 
because: (a) The availability of the evidence, which is clas¬ 
sified as being newly discovered, to the prosecution at the 
time of the trial, is undeniable, and the interests of justice 
required that it be submitted to the jury; (b) that, being 
solely within the custody of the Department which fur¬ 
nished the bulk of the testimony for the prosecution, the 
evidence could not, at the time of the trial, be produced on 
behalf of the defendant; (c) that the withholding of this 
evidence was to the prejudice and detriment of the defend¬ 
ant; and (d) that it was error upon the part of the trial 
court to allow the case to go to the jury upon the evidence 
before it, without amplification and completion by the addi¬ 
tion of the testimony which was withheld. 

STATEMENT OF THE CASE 

The grand jury for the District of Columbia returned an 
indictment against the appellant for violation of Section 72, 
Title 18, United States Code. The indictment was in four 
counts, the first charging the accused with forging, and the 
second with uttering, a letter of separation from the naval 
service of the United States, and the third and fourth counts 
charged similar offenses with respect to a certificate of 
satisfactory service. At the conclusion of the government’s 
case, upon motion by counsel for the defense, the Court or¬ 
dered acquittal of the first and third counts, in each of 
which forgery was charged, and in this order the prosecu¬ 
tion acquiesced. The Court denied the motion as far as it 
related to the charges of uttering, and, after full hearing, 
the jury returned verdicts of guilty on both counts. After 
a motion for a new trial had been heard and denied, the 
defendant was, on January 24, 1947, sentenced to imprison¬ 
ment for not less than six or more than eighteen months. 
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Thereafter, a motion for a new trial on the ground of newly 
discovered evidence was filed, and this, after some delays 
and continuances, was heard and denied on April 3, 1947. 
The time for taking an appeal from the judgment of con¬ 
viction having elapsed, the case comes before this Court 
solely upon the ground of the denial of a new trial on the 
ground of newly discovered evidence. 

The official reporter’s transcript showed, in substance, 
that, on September 28, 1944, the appellant, Charles R. Bur¬ 
nett, was on active service with the United States Naval 
Reserve, holding the rank of Lieutenant Commander. On 
that date, by letter to the Secretary of the Navy, he sub¬ 
mitted his resignation, giving as his reasons therefor, to 
escape trial by general court martial, and for the good of 
the service. His resignation was accepted, and a letter 
of separation issued, and, after compliance with the usual 
departmental routine in such cases, his separation became 
final on October 5,1944. 

The letter of separation issued to the appellant contained 
a specific statement that his separation from the service 
was considered to be under conditions other than honor¬ 
able, and that, in compliance with Navy regulations, he 
would not be entitled to receive a certificate of satisfactory 
service. Thereafter, on November 10, 1944, he visited the 
personnel office of Civil Aeronautics Administration, and 
made formal application for reinstatement to his former 
position with that organization. The appellant, according 
to his later testimony, was aware that an honorable dis¬ 
charge, or its equivalent was necessary before he could be 
reinstated. The impression left upon the mind of the per¬ 
sonnel officer was that the appellant was still in the service, 
and was having some difficulty in obtaining a satisfactory 
termination of his services. His application for reinstate¬ 
ment stated that he had been continuously on active service 
from 1941, without any reference to the letter of separation 
which he had already received. 

During the same month, or early in December, 1944, the 




4 


exact date not being established, the appellant also visited 
the office of the Naval Aide to the Under Secretary of the 
Navy, with the object of having his record reviewed by the 
Department and the character of his discharge changed to 
honorable. The record also shows that, during the months 
of November and December, 1944, and January, 1945, the 
appellant endeavored to bring political and administrative 
influence to bear on the heads of departments, to further 
his desire to obtain an honorable discharge. There is some 
variance between his testimony and that of a high naval 
officer, with whom he had at least two interviews, as to the 
amount of encouragement he received; the appellant states 
that he believed his application would receive complete 
approval, and that his affairs would come all right, from 
the things which were told him by the Naval Aide, in the 
office of the Under Secretary, but the officer states that he 
did not say anything that could be construed to raise the 
appellant’s hopes. The appellant stated further that he left 
Washington on or about January 20, 1945, under the belief 
that his honorable standing would be restored, and that, 
upon his arrival in California, he found in his mail, in an 
official Navy Department envelope, a revised or corrected 
letter of separation, which stated that his separation was 
regarded as being under honorable conditions. The ap¬ 
pellant stated, and his testimony upon this point was not 
contradicted, that he did not return to Washington until 
after his arrest in September, 1946. 

The facts upon which the charges of forgery and uttering 
were based appear to be, in substance, as follows: On June 
22, the Bureau of Personnel, Navy Department, received 
back from the office of the Secretary a number of documents 
which had been forwarded for signature. Included in these 
was a letter of separation, addressed to Ensign William J. 
Leonard, but the certificate of satisfactory service, which 
had been forwarded with the letter, was missing, and its 
loss was reported by the officer in charge. Within a few 
days thereafter, on June 26,1944, there was received in the 
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office of Civil Aeronautics administration, a letter from tlie 
appellant, accompanied by two photostatic copies, one of the 
revised letter of separation, and the other of a certificate 
of satisfactory service, each bearing the name of the appel¬ 
lant, and showing the date of his discharge as September 28, 
1944. Both had been certified as true copies by an Army 
officer at a munitions depot in the State of New York. Later, 
under tests made by a chemist employed by the Federal Bu¬ 
reau of Investigation, the certificate which bore the name 
of the appellant was identified as that which had been pre¬ 
pared for Ensign Leonard, and it was shown that erasures 
had been made on the face of the certificate, and that the 
appellant’s name, and the other alterations made on the 
certificate, had been made on a typewriting machine in the 
office of the Secretary of the Navy. It developed further 
that the letter of separation which was received by the 
appellant during January, 1945, had also been prepared on 
another machine in the Secretary’s office, and that no rec¬ 
ord of the issue of either of these documents to the appellant 
could be found in the files of the Navy Department. Both 
documents bore the machine signature of the Secretary, and 
were on official government paper. With regard to the 
revised, or, as claimed by the prosecution, the forged letter 
of separation, there was testimony to the effect that it bore 
numerals and symbols which were usually showm on copies, 
but, as a general rule, were never placed upon originals of 
letters. 

The prosecution proceeded upon the theory that the letter 
and certificate could not possibly have been prepared or 
altered without collusion upon the part of the appellant, 
inasmuch as he was the only one who could benefit from 
them, and, in support of its allegations of guilty knowledge 
and fraudulent intent upon his part, endeavored to prove, 
by a process of elimination, that the documents could not 
have been issued by the Department in a lawful manner, 
and by introducing evidence of discrepancies and contra¬ 
dictions in the correspondence and conversations of the 
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appellant. The defense was a profession of good faith in 
the receipt of the documents, and a denial of either guilty 
knowledge or intent to defraud. It was testified by the 
appellant, and this testimony was not contraverted, that he 
was absent from Washington from January 1945 to Sep¬ 
tember, 1946: that he had no means of gaining access to the 
offices of the Navy Department; and that he had no per¬ 
sonal acquaintance with anyone in the Department, except¬ 
ing his brief meeting with the Naval Aide to the Under 
Secretary, and two other officers who, with the Naval Aide, 
had heard his appeal for a review of his case, and a change 
in the character of his separation. At the conclusion of the 
testimony for the government, as has been stated, the 
prosecution conceded that the charges of forgery had not 
been proven, and acquiesced in the acquittal directed by 
the Court, and, after defense testimony and rebuttal had 
been heard, and arguments of counsel and the charge of the 
Court were before the jury, that body returned a verdict 
of guilty on each count of the charge of uttering and judg¬ 
ment and sentence was thereafter pronounced, as aforesaid. 

SUMMARY OF ARGUMENT 

The testimony adduced by the prosecution, as a whole, 
was not substantial, and contained many patent ambiguities 
which were passed over without explanation or interpreta¬ 
tion; the evidence of the office procedure and practice of 
the Navy Department, and the care that was used in the 
protection of its records and equipment was obviously in¬ 
complete without being supplemented by testimony which 
would show the names, condition and rank of the persons 
who had access to the office of the Secretary during the 
brief period in which at least one of the alleged forgeries 
was committed; that the withholding of relevant and mate¬ 
rial evidence by the prosecution amounted to an obstruction 
of justice; that these points were called to the attention of 
the Court in appellant’s motion for a new trial on the 






7 


ground of newly discovered evidence; and that, in the 
light of all the evidence adduced by the prosecution, it was 
palpable error on the part of the Court to deny appellant’s 
motion. 


ARGUMENT 

The case before this Court is unusual, and differs in many 
aspects from an ordinary case involving forgery and utter¬ 
ing, as the witnesses for the prosecution are, practically 
without exception, officers or employees of the government, 
and the bulk of the testimony relates to the things which 
are done within one of the great departments of our govern¬ 
ment, of whose regulations the ordinary layman, or business 
or professional man, does not have any intimate knowledge, 
in contradistinction to promissory notes, deeds, mortgages, 
bills of lading, and other instruments capable of being the 
subject of forgery, with which the ordinary person has, at 
least, some familiarity. While guilty knowledge and fraudu¬ 
lent intent are essential elements of forgery and uttering, no 
matter what the character of the instrument may be, it is 
quite plain that public knowledge relative to notes, bonds, 
and other instruments of commercial relations is much 
greater and more widespread than that relating to the pa¬ 
pers which evidence the separation of enlisted men and 
officers from our military and naval forces. Accordingly, 
the testimony under which a jury of laymen could find a 
defendant guilty of the forgery and uttering of a discharge 
from the army or navy, would, of necessity, have to be 
far more intimate and comprehensive than that under which 
the same person could be found guilty of forging and at¬ 
tempting to negotiate a promissory note, and the knowledge 
necessary to enable a jury to reach a just and intelligent 
verdict should, in all cases, be full and complete. 

The appellant, as defendant, was charged with the forgery 
and uttering of official papers relating to his separation from 
the service. In support of these charges, the prosecution 
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introduced a mass of evidence to show the procedure which 
is followed in the preparation and issue of such papers, and 
that the separation papers of the appellant could not have 
been issued through official channels. (Excerpts 1 and 2, 
Pages 4, 6, Appendix. There is not, in the record, 
which consists of more than three hundred pages, one line of 
direct evidence to prove that a forgery was committed; 
not one line to show that the defendant had personal ac¬ 
quaintance with any person in the Navy Depgartment; no 
contradiction of defendant’s statement that he was hundreds 
of miles distant from Washington at the time when at least 
one of the alleged forgeries—if there was a forgery—was 
committed; and not a syllable to contravert defendant’s plea 
that he had received the documents in good faith, and 
believed them to be bona fide and genuine when he submit¬ 
ted copies to the Civil Aeronautics Administration. 

We direct the attention of the Court to the period from 
June IS to June 26, 1945 (Excerpt No. 3, Page 8, Ap¬ 
pendix). On the 18th, the officer in charge of the division 
of Naval Personnel which prepares letters of separation 
and certificates of satisfactory service, received back from 
the copying unit a certificate which had been prepared for 
Ensign Leonard, who was being separated from the service 
due to disability; in accordance with the usual routine of 
his office, the certificate was forwarded to the office of the 
Secretary for signature, and the papers which had accom¬ 
panied it were received back, signed, on June 22, but the 
certificate was missing, and was so reported by the officer 
in charge; on the 26th of June, a photostatic copy of the 
certificate, altered as to name, rank and date, was received, 
with a letter from the appellant, in the office of the Civil 
Aeronautics Administration. Herein we have a period of 
eight days, in which the certificate was abstracted from 
official records, altered upon a typewriter in the office of 
the Secretary of the Navy, forwarded to Geneva, New York, 
where the appellant was then located, photostated, certified, 
and dispatched, and arrived back in Washington at the 



9 


office of the government agency where the appellant was 
formerly employed. And this at a time when, according 
to the only testimony which has been offered, the defend¬ 
ant was not any closer to Washington than Geneva, New 
York, a distance of several hundred miles. It is apparent 
upon the face of the record that here is an absence of essen¬ 
tial testimony, and the failure of the prosecution to present 
it. It would certainly have been relevant and competent to 
inquire as to what persons, during that period of eight days, 
had access to the typewriting machine in the Secretary’s 
office? What were the names, rank and condition of those 
persons? How many of those who had access to the ma¬ 
chine was possessed of the art and skill necessary to make 
erasures and alterations with such perfection that it was 
only by the use of highly qualified professional skill that 
they could be detected? It would appear to be the dictate 
of common sense and logic that these facts be ascertained, 
and the failure of the prosecution to do so was subversive 
of justice, and it was error upon the part of the Court not 
to require its production. 

We submit to the attention of the Court, that, granting 
the truth and accuracy of the testimony for the government, 
the alterations in the certificate do not mean, necessarily, 
the collusion of the appellant with the person who made 
them. The changes could have been made as the result of a 
mistake, or a misinterpretation of a genuine order by an 
employee. There is also the possibility that they were made 
by someone possessed of a distorted sense of humor. It is 
also possible that some person in the department who, in¬ 
stead of being in collusion with the appellant, was an enemy, 
and desired to subject him to humiliation and prosecution. 
It is conceded that these possibilities are far fetched, but 
not more outlandish than the theory that the appellant 
could induce someone within the department to commit for¬ 
gery, and risk, thereby, disgrace, demotion and criminal 
prosecution. 

The record shows that the appellant had more than six- 
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teen years’ service in the Navy, and was employed for some 
years under government Civil Service. It is scarcely to be 
believed that he was unaware of the requirement of govern¬ 
ment agencies that any claim for military service shall be 
evidenced by the production of an honorable discharge, 
and that this discharge is checked with the headquarters of 
the organization to which he had belonged. Accordingly, 
it is difficult to believe that he had guilty knowledge, or that 
he submitted the documents with an intent to defraud, know¬ 
ing the practical certainty of detection. 

The doctrine that guilty knowledge and fraudulent intent 
are essential elements of the crimes of forgery and uttering 
is so universal in its application that there are practically 
no authorities to the contrary. 

TITLE 22. Sec. 1401, D. C. Code 1940 and footnotes. 

Dowling vs. U. S., 41 Apps., D. C. 11. 

Frisby vs. U. S., 3S Apps., D. C. 22. 

Paul vs. U. S., 79 F. (2) 561 et seq. 

U. S. vs. Carter, 25 F. Cas. No. 14739, 2 Cranch CC 
343. 

U. S. v. Mitchell, 26 F. Cas. No. 15787, Baldw. 366. 

Comm. vs. Wyoda, 44 Pa. Super 552. 

Carver vs. People, 39 Mich. 7S6. 

Putnam vs. State (Ga. A.), 103 S. E. 191. 

State vs. Redstrake, 39 N. J. L. (40 Vroom) 365 et seq. 

We respectfully submit that it was error upon the part 
of the Trial Court to deny appellant’s motion for a new 
trial on the ground of newly discovered evidence: and that 
this Court should reverse the decision of the lower Court, 
and remand the case for further proceedings consistent with 
this Court’s decision. 

Respectfully submitted: 

Robert Conroy 

Byron S. Huie, Jr. 

Attorneys for Appellant. 




APPENDIX 






INDEX 


No. PAGE 

1 Motion for a New Trial on Ground of Newly Dis¬ 
covered Evidence_ 1 

2 Excerpt from Official Transcript No. 1, (Identifica¬ 
tion of Typewriter)- 4 

3 Excerpt from Official Transcript, No. 2 (Relating 

to Procedure in Gaining Access to Secretary’s office, 
and Methods of Safeguarding Records and Equip¬ 
ment.)_ 6 

4 Excerpt from Official Transcript, No. 3 (Time Limit 

of Not More Than Eight Days, Wherein Alterations 
Were Made in Certificate of Satisfactory Service).... 8 








f 


1 


APPENDIX 

Disteict Court op the United States for the 
District of Columbia 
United States of America 


v. 

Charles R. Burnett 
Criminal No. 77,659 

MOTION FOR A NEW TRIAL ON THE GROUND OF 
NEWLY DISCOVERED EVIDENCE 

Comes now the Defendant in the above-entitled cause, 
and moves this Honorable Court for a new trial on the 
ground of newly discovered evidence, and for reason there¬ 
for respectfully represents as follows: 

(1) That he was convicted on December 20, 1946, on a 
charge of submitting forged and false papers to a govern¬ 
ment agency, in an effort to defraud the United States and 
at the time of submission, knowing the same to be false and 
forged. 

(2) That on January 24, 1946, he was sentenced to the 
penitentiary for a term of 6 to 18 months, and was denied 
probation. 

(3) That the Government had built up a case against this 
Defendant based entirely on circumstantial evidence evi¬ 
dently to prove he knew the aforesaid documents were false 
and forged. 

(4) That the Defendant never denied that he did not send 
in the documents in question, that he alleged at the trial of 
the issues that he believed he had a right to send them in 
as true and genuine and still avers he had such a right. 

(5) That he denied knowing they were false and forged 
and still denies he knew they were false and forged. 

(6) That the Government in its argument and examina¬ 
tion of witnesses referred to the Defendant as being assisted 
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by a mysterious person in the Navy Department, but never 
once did the Government offer to produce or produce the 
person or persons who were responsible for such writing 
and submitting of these documents to the Defendant, who 
received them through the mail and believed them to be true 
and genuine. 

(7) That the Government accused the Defendant of hav¬ 
ing a friend in the Navy Department, who forged these cer¬ 
tificates and sent them to the Defendant, the Government 
stating that no such thing would be done for a stranger, at 
least according to the Government’s interpretation of com¬ 
mon sense. 

(8) That the Government produced at the trial the evi¬ 
dence of the typewriters upon which these two documents 
in question were prepared but had no further knowledge 
of who used the typewriters. 

(9) That the Government knows who used the typewrit¬ 
ers upon which the false and forged papers in question 
were prepared, but has wilfully and intentionally withheld 
such information to obstruct justice and to cause an inno¬ 
cent person to be convicted of a crime. 

(10) That the Government has wilfully and intentionally 
concealed this vital information to protect divers persons 
or person within the Navy Department, well knowing that 
the Defendant had no direct knowledge that the documents 
in question were false and forged. 

(11) That there is attached hereto an affidavit of the 
Defendant in this case, which conclusively proves to this 
Court that the allegations of this Defendant are true, 
wherein he sets them forth in Paragraphs 9 and 10, all of 
which further substantiates the contention of the Defendant 
that he was not guilty of the crime charged, in that he had 
no guilty knowledge, not knowing that the documents were 
false and forged and had a right to submit them as true 
and genuine. 

WHEREFORE, the Defendant moves this Honorable 
Court to grant him this motion for a new trial on the ground 
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of newly discovered evidence in order that he might prove 
his innocence of the crime against him charged. 

Woodrow E. Faulkner 
McKim Building 
Washington, D. C. 
Attorney for Defendant 

Filed March 6,1947 
Denied April 3,1947 

District Court of the United States for the 
District of Columbia 
United States of America 

v. 

Charles R. Burnett 
Criminal No. 77,659 

AFFIDAVIT IN SUPPORT OF MOTION 
District of Columbia : ss. 

Charles R. Burnett, first being duly sworn, on oath, de¬ 
poses and says that he is the Defendant named herein; that 
he was visited at the District Jail by W. E. Leishear and 
K. Cloy, Agents of the Federal Bureau of Investigation; on 
February 14, 1947; that these agents, aforesaid, questioned 
the Defendant about this case, notwithstanding that it is 
closed; that they showed the Defendant various photo¬ 
graphs of employees and Naval Officers attached to the Navy 
Department, that they asked of the Defendant if he could 
identify any of the said persons, or if he knew any of the 
said persons by name; that the Defendant denied knowing 
any of the persons aforesaid; that the Agents stated to the 
Defendant, that they knew who prepared the documents, 
which were introduced in the trial of the Defendant, said 
documents being false and forged, that they knew both at 
the time of trial, and now, who prepared those documents; 
that they asked the Defendant if he wished at the time of the 
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visit, aforesaid, to make a statement, to which the Defend¬ 
ant, replied he did not. 

Charles R. Burnett 

Subscribed and sworn to before me this-day of 


Notary Public, D. C. 

EXCERPTS FROM OFFICIAL TRANSCRIPT, NO. 1 

Following the testimony of Fred M. Miller, of the Fed¬ 
eral Bureau of Investigation relative to the alterations in 
the certificate, and in identification of the typewriter on 
which the alterations were made, counsel approached the 
bench, and the following occurred: (Pages 115—118, incl. 
and 154 and 155). 

Ms. Heflin : The case has taken a turn now that I was 
trying to avoid. It is going to take fifteen or twenty more 
witnesses. 

The Court : That flows, I suppose. What do you want 
to do? Put in the typewriter? 

Mb. Heflin : It has been through hands after hands. 

• •••••• 

The Court : It does not make any difference. You do as 
you please about it. 

• •••••• 

Mr. Heflin : I would like to be allowed to go ahead with 
what witnesses I have here, and I believe I can go ahead 
with the case and bring it in later, but I know it is going to 
take some time to get the witnesses. 

The Court : You may be able to shorten it. It is a chain 
of continuity of possession, so you may be able to agree on 
that. You may save some time in that regard, but you each 
do what you regard is right. 

• •••••• 
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Mr. Nathan: I won’t object to that. My only point in 
this is to show that it was a typewriter at the Navy. 

Mr. Heflin: I have one witness here in court who I 
think would testify that. Let me put on the next witness, 
and then we will determine that. 

The Court : I do not think you will really have any trou¬ 
ble with that. For instance, you could go to the ridiculous 
extent of, “I am John Doe. I am the supply man for the 
Navy Department. I bought typewriter so and so and so, 
and I put it in John Doe’s office,” and then you call John 
Doe, and he would say, “I used it for six months and I 
turned it over to Richard Doe,” and Richard Doe said, “My 
secretary used it for six months”— 

Mr. Heflin : I would have to produce a pile of witnesses. 

The Court : That is reductio ad absurdum. 

Mr. Heflin : I have to show the availability of this type¬ 
writer to numerous people. 

The Court : You get on with what you have, and then do 

what you please about it. 

• •••••• 


STIPULATION, PAGES 154-155, 0. T. 

The Court : Members of the jury, counsel, in order to save 
some time, have stipulated that the typewriter which was 
used in making the alleged alteration on the Certificate of 
Satisfactory Service—that is, the words, “Lieutenant Com¬ 
mander Charles R. Burnett,” and “twenty-nine September” 
—what year? 

Mr. Heflin : 1944. 

The Court : Which is Government exhibit number 5 ? 

Mr. Heflin : Six. 

The Court (continuing): Six, was, according to an in¬ 
ventory taken by the Navy Department, located in the per¬ 
sonal mail room of the Secretary of the Navy, from October, 
1944— 

Mr. Heflin : November, 1944. 
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The Court (continuing): November, 1944 until October 
1946. 

EXCERPTS FROM OFFICIAL TRANSCRIPT, NO. 2 

During the cross examination of Captain Robert Norton 
McFarlane, (Page 126,). T.) 

Mr. Nathan : Now, is it customary, if anybody comes to 
see you, that he just walks into the Secretary of the Navy’s 
office, or is he escorted up there—during war time—by 
guards ? Or what is the procedure ? 

A. I am not too familiar with what the procedure was. 
Usually they came to the desk , and they called the Marine 
Officer who was the receptionist, and he handled those mat¬ 
ters ; I did not. 

The Court : I think we shall take a recess now. 

It took me a half hour to get from the front door of that 
building to someone’s office one day, so I take judicial notice 

that it was not easy to get into any office in the Navy 

• •••••• 

Direct examination of Captain McFarlane, in rebuttal, 
Page 227, et seq. 

Mr. Heflin : Let me ask you, Captain, if you know where 
the signature-writing machine of the Secretary of the Navy 
is? 

A. Yes sir. 

Q. Where is it located ? 

A. It is located in the Secretary’s mail room. 

ON CROSS EXAMINATION BY MR. NATHAN 

Q. This is Secretary Forrestal’s machine signature. 
Captain McFarlane, do you know how many people have 
authority to have Secretary Forrestal’s signature affixed to 
documents ? 

The Court : By machine ? 

Mr. Nathan : By machine, yes. 
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Mr. Nathan : In other words, I take it that not anybody 
can sign the Secretary’s signature? 

A. The only one—the only people authorized to cause his 
machine signature to be placed on an instrument are the 
people who, like myself, are his personal aides or his legal 
aides. I would say roughly four or five people. 

(Cross Examination continued, page 230.) 

Q. In other w^ords, your testimony is that the signature 
on all the thousands of certificates of satisfactory service, 
or hundreds of thousands have to be authorized by four or 
five people—by one of four or five people ? 

A. Right. 

The Court: I take it that other people have physical 
access to that machine ? 

A. Yes, sir, but under the scrutiny of the lienteuant com' 
mander in charge of the mail room. 

Q. Well, I speak literally, now. 

A. Yes, sir. 

Q. Not as to who is authorized or what the regular pro¬ 
cedure is. For instance, would a charwoman have physical 
access to it without anybody’s being around ? Could that be T 

A. They always have a guard with them in those front 
offices, sir, to the best of my knowledge. 

Mr. Nathan : There is always a guard ? 

A. Usually, yes, sir. And if I may add, your Honor, in 
addition to that, the machine is kept locked outside of work¬ 
ing hours. 

*#*•••* 

RE-DIRECT EXAMINATION, PAGE 232. 

Mr. Heflin : Captain, would you say with respect to this 
signature that it is impossible for anyone who is not author¬ 
ized to go in there during the week or some night to use the 
signature on those machines without the authorization of 
someone in charge of the machines ? 

A. Those are the rules. 
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Q. I am talking of violations of the rules. Is it physically 
possible? 

The Court: Is it physically possible for somebody to 
violate the rules and get at the machine ? 

A. Yes, sir, it would be physically possible, the same as 
it would be in robbing a bank. 

Mr. Heflin’ : Or could (someone) go in there at the time 
the guard was elsewhere, or something of the sort ? 

Mr. Nathan : I think that is merely speculative. 

The Court : Yes, but it is obvious. I rather agree with 
the witness. The only answer to that can be yes. 

Mr. Nathan: The witness testified before that the ma¬ 
chine is locked and that there is a guard. 

The Court : That is right. The Court will take judicial 
notice that any rule under the sun can be violated, and that 
any security measure under the sun can be breached. 

• •••••• 


EXCERPTS FROM OFFICIAL TRANSCRIPT, NO. 3 

(Direct examination of Lieut.-Commander Fernety: Page 
67.) 

Mr. Heflin : What did you have to do with the discharge 
of Ensign Leonard? 

A. The instructions I received on 8 June were to release 
him to inactive duty and discharge him—medical discharge. 

Q. Did you issue or have anything to do with the separa¬ 
tion order of June 18,1945? 

A. Yes, sir, I prepared the instructions for the release, 
for the orders. 

• • o • • • • 

Q. After you prepared the instructions for the orders, 
what further connection did you have with it? 

A. The orders went down to Order Writing on the 13th. 
of June. Then on the 18th. of June they were returned to 
me—written orders were returned to me, with a Certificate 




9 


of Satisfactory Service attached. The certificate number 
was 3584—. 

Q. After those orders came hack to you, did you check 
them? 

A. Checked and initialled them. Then they were sent to 
the Secretary of the Navy’s office for signature. 

Q. Were the orders signed? 

A. They were signed. 

Q. By the way, do you have a record of your card index 
that records that? 

A. Yes, sir, I have a card index here. This is the card to 
that—the orders were signed by the Secretary of the Navy 
and returned on the 22nd. of June. They were returned to 
me signed on the 22nd of June. 

Q. Did you receive back the Certificate of Satisfactory 
Service ? 

A. No, sir. When they were returned to me by the Sec¬ 
retary of the Navy, I noticed that the Certificate of Satisfac¬ 
tory Service was missing and I made a report of it. 

• ##*••• 

(Testimony of Edward J. Gardner, pages 14 & 15) 

By Mr. Heflin : 

Q. Now, after you received this letter and those docu¬ 
ments, Government exhibits for identification 3, 3-A, and 
3-B, did you have any further contact or communication 
with this defendant? 

A. We did, yes, sir. 

Q. When was that? 

A. On or about June 26,1945 he sent in a certified copy 
of his final orders, together with a certified copy—both cop¬ 
ies, of course, being photostated—of his Certificate of Sat¬ 
isfactory Service in the Navy. 
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Charles R. Burnett, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE AND APPENDIX 


COTJNTEBSTATEMENT OF THE CASE 

Appellant concedes (Br. 3) that no appeal was taken from 
his conviction and that ‘‘this case comes before this Court solely 
upon the ground of newly discovered evidence.” Nevertheless, 
appellant argues in this appeal the substantiality of the evi¬ 
dence at the trial and other alleged trial errors, questions ad¬ 
mittedly not before the Court (App. Br. 7 et seq.). The pro¬ 
ceedings at the trial are nbt summarized below to meet these 
foreclosed contentions, but to provide a frame of reference for 
the sole question on this record, whether the court abused its 
discretion in denying the new trial on the ground of newly dis¬ 
covered evidence. 

An indictment containing four counts, was returned against 
the appellant (R. 303). 1 He was convicted by a jury, Decem¬ 
ber 20, 1946, on the second and fourth counts, under which he 
was charged with knowingly transmitting to an officer of the 

1 Transcript page numbers are indented at the left margin of appendix 
panes. 


( 1 ) 


2 


United States, with intent to defraud, a falsely altered certi¬ 
ficate of satisfactory service and forged separation orders (R. 
310). At the close of the government’s case in chief, the court 
granted a motion for acquittal as to counts one and three, 
charging appellant with falsely altering and forging the docu¬ 
ments (R. 162). 

On September 23. 1944, the appellant, then a Lieutenant 
Commander in the United States Naval Reserve on active duty, 
submitted a letter of resignation, in which he stated he was do¬ 
ing so “for the good of the service and to escape trial by Court- 
Martial” (R. 140). 

The appellant received his separation orders, dated Sep¬ 
tember 28,1944, which stated “* # * your separation from 

active naval service is considered to be under conditions other 
than honorable and you are not entitled to a certificate of 
satisfactory service” (R. 145). 

The appellant was a former employee of the Civil Aero¬ 
nautics Administration. On November 10, 1944. he called on 
the personnel officer of the Civil Aeronautics Administration 
to talk about being restored to his former position under the 
terms of the Selective Service and Training Act. Asked if 
he had been honorably released, he indicated that he “had 
not at that time been formally released.” The personnel of¬ 
ficer then dictated a letter, requesting restoration, which the 
appellant signed (R. 9, 135). 

Approximately December 1,1944, the appellant visited Cap¬ 
tain McFarlane. who was in charge of court martials and 
forced disenrollments. The appellant told Captain McFar¬ 
lane he felt he had not received just treatment in the handling 
of his case. Nothing was done by the Navy to change the ap¬ 
pellant’s discharge classification. The Navy received a re¬ 
port from appellant’s superiors. After that Captain McFar¬ 
lane told him that the appellant’s only course was to take the 
matter up with the Board of Review (R. 118-124). The ap¬ 
pellant made application to the Board but on February 28, 
1945, he wrote the Board of Review withdrawing his applica- - 
tion for review of his case. He stated in his letter “I will resub¬ 
mit application at a future date” (R. 196). The Board re¬ 
plied, under date of March 13,1945, stating “* * * you are 
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advised that your case is closed. We are through with you” 
(R. 158, 256). 

On May 29,1945, the Civil Aeronautics Administration tele¬ 
graphed the appellant requesting immediate submittal of 
original or certified copies of his separation orders and his certi¬ 
ficate of satisfactory service (R. 136). The appellant replied 
by letter, dated June 4, enclosing an uncertified photostatic 
copy of orders purportedly separating him honorably from the 
Navy. In his letter the appellant stated “The Certificate of 
Satisfactory Service has as yet not been issued or has not 
caught up with me” (R. 136). 

The appellant sent another letter, from Geneva, New York, 
dated June 26, 1946, to the Civil Aeronautics Administration, 
enclosing certified photostatic copies of purportedly honorable 
separation orders and a certificate of satisfactory service. In 
the letter appellant stated “My Certificate of Satisfactory Serv¬ 
ice that Mirabella wanted just came in this morning. * * * 
The certificate had been mailed out to me on the West Coast 
some time ago but had been returned to the Navy Depart¬ 
ment” (R. 137). 

The certificate of satisfactory service, it was definitely 
established at the trial, was stolen from the Navy Department 
between June 18 and June 22, 1945 (R. 67-69). From the 
serial number on the certificate of satisfactory service, and 
from traces of the originally typewritten name and date, the 
certificate was shown to have been one originally issued to 
another officer (R. 71 et seq., 109 et seq.). The date on the 
altered certificate was September 29, 1944, a time when the 
form on which it appears was not in use (R. 304, 95). The de¬ 
fense admitted at the trial that the certificate had been altered, 
but of course, claimed the appellant transmitted it in good 
faith (R. 2S1, 291). 

On November 25, 1945, an agent of the Federal Bureau of 
Investigation visited the appellant at his home in California 
and received from him: (1) the original copy of appellant’s 
forged separation orders, dated September 29, 1944; (2) the 
original copy of appellant’s purported certificate of satisfactory 
service. Also the agent received the original copy of appel¬ 
lant’s valid separation orders, dated September 2S, 1944 (R. 24 
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et seq., 144,146, 304). The appellant informed the agent that 
he had received the genuine separation orders, in person, at 
the Naval Air Station in San Diego, on October 5, 1944 
(R. 26-27). 

He also told the agent that the forged separation orders, 
dated September 29, 1944, were received by him in his mail 
box in San Leandro, California, in January 1945. He told the 
agent that he received the certificate of satisfactory service at 
the same time and place (R. 27). The agent spoke to the de¬ 
fendant again on December 3, 1945, and notified him that the 
certificate of satisfactory service had been altered. The ap¬ 
pellant denied any knowledge as to this. Asked why he had 
waited so long to forward photostats of the documents to the 
Civil Aeronautics Administration, the appellant changed the 
story he had given in November. The new version was that 
he had received only the honorable separation orders in January 
1945, but had received the certificate in May 1945, in a hotel 
at Geneva, New York (R. 2S-29). 

The forged separation orders were shown: never to have 
been issued by the Navy or by the officer whose personnel 
number they bore; to contain typographical errors, erasures and 
a misspelling; to lack indicia placed on original copies and to 
contain indicia only placed on office copies; to contain no 
reference to valid orders implicitly amended; to contain 
orders for release precedures already completed (R. 42-52, 79 
et seq., 181). Although the forged letters of separation in¬ 
structed him to return a copy to the Navy Department, appel¬ 
lant did not do so (R. 145. 1S3). 

At the trial it was stipulated that the certificate of satisfac¬ 
tory service was altered on a typewriter in the personal mail 
room of the Secretary of the Navy (R. 154-155). The forged 
letter of separation, it was testified, was typed on another ma¬ 
chine in the same room (R. 222-224). Separation orders and 
certificates were never prepared, it was shown, in the office of 
the Secretary (R. 228). 

He was asked on cross-examination why he had written to 
the Board of Review in February 1945 that he would resubmit 
his application, in view of his claim that he had received honor- 
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able separation orders the month before. He replied that it 
was a “typographical error” (R. 196). 

On December 26. 1946, a motion for a new trial was filed, 
which was heard and denied on January 3, 1947 (R. 311). On 
January 24, 1947, the appellant was sentenced, in gross, to six 
to eighteen months imprisonment (R. 313). 

No appeal was taken from the conviction (Appellant’s Br. 3). 
On March 6, 1947, a motion for new trial, on the ground of 
newly discovered evidence, was filed (R. 314). It was sup¬ 
ported by an affidavit of the appellant (R. 316). The govern¬ 
ment also filed affidavits of two agents of the Federal Bureau 
of Investigation, partly contradicting the appellant (R. 317, 
318). Appellant’s affidavit was to the effect that, subsequent 
to his conviction two F. B. I. agents visited him at the jail 
and asked him if he could identify certain photographs of naval 
personnel. The agents allegedly told appellant they knew, 
and knew at the time of the trial, who forged the documents, 
and asked him for a statement (R. 316). 

The F. B. I. agents denied they stated they knew the forger. 
They stated they interrogated the appellant to ascertain “the 
existence and identity of the person or persons who might have 
aided or abetted the defendant * * The agents further 

stated they did not know who prepared the documents and 
w’ere pursuing their investigation (R. 317, 318). 

STATUTES INVOLVED 

Act of March 4,1909,35 Stat. 1094,18 U. S. C. Sec. 72 (1940): 

Whoever shall falsely make, alter, forge, or counterfeit, 
or cause or procure to be falsely made, altered, forged, 
or counterfeited, or willingly aid, or assist in the false 
making, altering, forging, or counterfeiting, any bond, 
bid, proposal, contract, guarantee, security, official bond, 
public record, affidavit, or other writing for the purpose 
of defrauding the United States; or shall utter or publish 
as true, or cause to be uttered or published as true, or 
have in his possession with the intent to utter or publish 
as true, any such false, forged, altered, or counterfeited 
bond, bid, proposal, contract, guarantee, security, official 
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bond, public record, affidavit, or other writing, for the 
purpose of defrauding the United States, knowing the 
same to be false, forged, altered, or counterfeited; or 
shall transmit to, or present at, or cause or procure to 
be transmitted to, or presented at, the office of any offi¬ 
cer of the United States, any such false, forged, altered, 
or counterfeited bond, bid, proposal, contract, guarantee, 
security, official bond, public record, affidavit, or other 
writing, knowing the same to be false, forged altered, or 
counterfeited, for the purpose of defrauding the United 
States, shall be fined not more than SI,000, or imprisoned 
not more than ten years, or both. 

54 Stat. 890 (1940), as amended, 50 U. S. C. A. App. Sec. 

308 (Supp. 1946): 

(a) Any person inducted into the land or naval forces 

under this Act for training and service, who, in the judg¬ 
ment of those in authority over him, satisfactorily com¬ 
pletes his period of training and service under section 
3 (b) (section 303 (b) of this Appendix) shall be entitled 
to a certificate to that effect upon the completion of such 
period of training and service * * *. 

(b) In the case of any such person who, in order to 

perforin such training and service, has left or leaves a 
position, other than a temporary position, in the employ 
of any employer and who (1) receives such certificate, 
(2) is still qualified to perform the duties of such posi¬ 
tion, and (3) makes application for reemployment within 
ninety days after he is relieved from such training and 
service or from hospitalization continuing after dis¬ 
charge for a period of not more than one year—(A) if 
such position was in the employ of the United States 
Government * * * such person shall be restored to 

such position or to a position of like seniority, status, 
and pay * * * 

Federal Rule of Criminal Procedure 37 (a) (2): 

An appeal by a defendant may be taken within 10 
days after entry of the judgment or order appealed 
from, but if a motion for a new trial or in arrest of 
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judgment had been made within the 10-day period an 
appeal from a judgment of conviction may be taken 
within 10 days after entry of the order denying the mo¬ 
tion. When a court after trial imposes sentence upon 
a defendant not represented by counsel, the defendant 
shall be advised of his right to appeal and if he so re¬ 
quests, the clerk shall prepare and file forthwith a notice 
of appeal on behalf of the defendant. An appeal by the 
government when authorized by statute may be taken 
within 30 days after entry of the judgment or order 
appealed from. 

SUMMARY OF ARGUMENT 

The appeal herein exclusively concerns claimed error in de¬ 
nial of a motion for new trial on the ground of newly discov¬ 
ered evidence. No appeal was taken from the original convic¬ 
tion, and therefore the appeal is valid only as to the order 
denying the motion. 

The appellant was acquitted of forging naval separation 
orders and a certificate of satisfactory service. He was con¬ 
victed of unlawfully transmitting the same documents. 

It was claimed that the following constituted newly discov¬ 
ered evidence: (1) that after the trial, F. B. I. agents were still 
investigating the forgery; (2) that the agents informed the 
appellant 'they knew and had known the forger’s identity at 
the time of trial. 

The fact of a continuing investigation was not newly discov¬ 
ered evidence, because at the trial it was argued and there was 
evidence that some person within the Navy Department gave 
the forgeries to the appellant. 

The agents denied they told the appellant they knew the 
identity of the forger. They averred that they did not know 
the identity of the forger. 

Further, appellant testified at the hearing on the motion, 
that during the trial he overheard an agent make the state¬ 
ment he knew the identity of the forger. Therefore, assuming 
the truth of appellant’s claim for the purpose of argument, this 
evidence was known to the defendant at the time of trial and 
is, therefore, not newly discovered. 

75SC54—17-2 
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ARGUKENT 

I 

appellant’s evidence was not newly discovered 

The affidavit supporting appellant’s motion for a new trial, 
and his testimony at the hearing on the motion, raise but one 
issue, whether there exists newly discovered evidence tending 
to show lack of guilty knowledge. 

It was claimed the following evidence was newly discovered: 
(1) that, after the trial, F. B. I. agents showed the appellant 
photographs of naval personnel, suspected of forging the docu¬ 
ments; (2) that the agents informed the appellant they then 
knew and had known the forger’s identity at the time of appel¬ 
lant’s trial (Appellant’s App. 3). 

The agents admitted so visiting the appellant (R. 317, 318). 
The mere fact that the agents were continuing their investi¬ 
gation is not newly discovered evidence, because at the trial 
it was argued and there was evidence, that the appellant had 
been given the forged documents by some person within the 
Navy Department who had access to files and office equipment 
(R. 263). 

Part of the evidence pointing to the existence of a confederate 
is as follows: In 1945, on May 29, the C. A. A. telegraphed the 
appellant, then visiting Geneva, New York, asking that he 
submit original or certified copies of his separation orders and 
his certificate of satisfactory service (R. 136). On June 4, the 
appellant was able to send on, from Erie, Pennsylvania, an un¬ 
certified photostatic copy of forged orders of separation. In 
his letter enclosing the foregoing, the appellant stated, “The 
certificate of satisfactory service has as yet not been issued or 
has not caught up with me” ( R.136). The truth of the matter 
was that as of June 4, the certificate of satisfactory service, 
sent by the appellant from Geneva, New York, on June 26, 
was not as yet stolen from the Navy Department. During this 
short period of time the only address the Navy Department 
had for the appellant was California, and the appellant was 
visiting at some considerable distance from Washington. The 
defense admitted the certificate had been altered. 

The forged separation orders, which were in the appellant’s 
possession at least as of June 4, 1945, and the alterations on 
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the certificate of satisfactory service, were typed on two type¬ 
writers in the personal mail room of the Secretary of the Navy. 

In view of the foregoing, the fact of a continuing investi¬ 
gation was not newly discovered evidence. 

The agents contradicted the appellant’s contention that they 
told him they knew the forger’s identity (R. 317, 318). They 
stated they did not know the forger’s identity, but were con¬ 
tinuing their investigation. Assuming, arguendo, the truth of 
appellant’s assertion, this evidence was known to appellant at 
the time of his trial. Appellant testified at the hearing on the 
motion, he overheard one of the agents state, in a corridor dur¬ 
ing the trial, he knew’ the identity of the forger (R. 333). 

It does not appear from the record whether or not the appel¬ 
lant told his lawyer, at the time of his trial, of this allegedly 
overheard conversation. Where, as here, evidence is known to 
a defendant at the time of trial, a motion based on such evi¬ 
dence will not be granted even though not disclosed to defense 
counsel. United States v. Winter, 3S F. Supp. 627 (E. D. Pa. 
1941). See Knowlton v. Seneca Engineering Co., 36 F. (2d) 
394, 395 (W. D. N. Y. 1929). 

To summarize, in the instant case there was in fact no newly 
discovered evidence. 

In addition, the rule that denial of a motion for new trial 
will not ordinarily be disturbed applies with special strength 
where affidavits are conflicting. Glenberg v. United States, 
281 F. 816 (C. C. A. 6th, 1922); Chambers v. Anderson 5S F. 
(2d) 151, 154 (C. C. A. 6th, 1932); IFezss v. United States, 122 
F. (2d) 675 (C. C. A. 5th, 1941), cert, denied 314 U. S. 6S7 
(1941). 

II 

SUBSTANTIALITY OF THE EVIDENCE AT THE TRIAL IS NOT BEFORE 

THE COURT 

On December 26, 1946, the appellant moved for a new trial, 
alleging, inter alia, that the Government’s evidence was unsub¬ 
stantial (R. 311). After the denial of this motion no appeal 
was taken (App. Br. 3). On March 6, 1947. a motion for new 
trial on the ground of newly discovered evidence was filed and 
denied after hearing (Appellant’s App. 3). 
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Under Federal Rule of Criminal Procedure 37 (a) (2) the 
sufficiency of the evidence is a question foreclosed, the sole 
ground of this appeal being the alleged existence and operative 
effect of newly discovered evidence. 

A motion for new trial on the ground of newly discovered 
evidence “does not revive a right of general appeal previously 
barred.” Fewox v. United. States, 77 F. (2d) 699. 700 (C. C. A. 
5th. 1935). But cf. Paddy v. United States, 143 F. (2d) 847, 
S49 (C. C. A. 9th. 1944) (construing then-existing special crim¬ 
inal appeal rule in capital cases). 

Although the sufficiency of the evidence is not before the 
Court, it may be noted, that at the trial the defense conceded, 
such was the strength of the Government’s evidence, that the 
certificate of satisfactory service was forged (R. 281, 291). 
Therefore, appellant’s present contention (Br. 7-S) that evi¬ 
dence of forgery was unsubstantial, is without merit. In addi¬ 
tion, the sentence imposed is sufficiently small to be supported 
by the one count charging transmission of the admittedly al¬ 
tered certificate of satisfactory service (R. 313). Kinnison v. 
United States, — App. D. C. —, 158 F. (2d) 403 (1946). 

The appellant was acquitted on the crime of forgery. There¬ 
fore, at the trial, only the fact of forgery was material and the 
existence of evidence that the appellant had knowledge of the 
spurious character of the documents. 

Regarding the substantiality of the evidence as to guilty 
knowledge, that question is also not before the Court, on this 
record, for the reasons given above. It may be noted, however, 
that there was ample evidence to support the finding of the 
jury that the appellant knowingly transmitted the forged docu¬ 
ments. Part of the evidence as to guilty knowledge at the 
trial is as follows: 

On November 10. 1944. the appellant, applied for reemploy¬ 
ment at the Civil Aeronautics Administration and was informed 
his right thereto was predicated upon holding a certificate of 
satisfactory service. He indicated to the personnel officer that 
he had not as yet been formally released (R. 234). As of that 
date, however, he had. at his own request, been allowed to resign 
from the Navy to avoid court martial, receiving an undesirable 
discharge. The appellant then entered into negotiations with 
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the Navy to have his discharge classification changed. On 
February 2S, 1945. he wrote the Board of Review withdrawing 
his application for reconsideration of his case. He stated in 
his letter, “I will resubmit application at a future date” (R'. 
196). At the trial appellant testified he had received the 
forged orders of separation in January, 1946. Asked to explain 
the above quoted phrase, in connection with the claimed re¬ 
ceipt in January, he stated it was a “typographical error.” 

On November 25, 1945. the appellant told an F. B. I. agent 
he had found the forged separation orders and the certificate 
of satisfactory service in his mail box in California in Janu¬ 
ary 1945 (R. 27). When he was later informed that the cer¬ 
tificate had been altered, he changed his story, claiming he had 
received the certificate, in a hotel in Geneva, New York, in 
May 1945 (R. 28-29). 

Not only was the appellant’s story explaining how he came 
into possession of the documents unbelievable, but other cir¬ 
cumstances confirm that the transmission was with guilty 
knowledge. As an illustration, the appellant admittedly did 
not comply with the terms of the false orders of separation, 
which required for example, that he forward a copy of the 
orders to the Navy Department. It is also of significance that 
the tw T o documents, forged at different times, were of unique 
value to the appellant. In his dealings with the Navy, only 
the undesirable orders of separation were referred to; with the 
C. A. A., only the forged honorable separation orders were 
mentioned. 

Ill 

THERE IS NO MERIT IN CLAIMED SUPPRESSION OF EVIDENCE AT 

THE TRIAL 

In his motion for a new trial on the ground of newly discov¬ 
ered evidence, appellant alleged the Government knew at the 
time of trial “who used the typewriters upon which the false 
and forged papers were prepared, but * * * withheld 

such information to obstruct justice * * *” (Appellant’s 

App. 2). Whether the Government knew the identity of the 
forger is discussed above. 

In his brief, at pages eight and nine, the appellant argues 
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that it constituted a lack of essential testimony and was sub¬ 
versive of justice not to inquire as to what persons had access 
to the typewriter on which the certificate of satisfactory service 
was altered. 

If by these propositions the appellant means that the verdict 
was not supported by substantial evidence, that question, as 
stated above, is not before the Court. 

In any event, the contention is without merit. At the trial 
it was stipulated that the certificate of satisfactory service was 
altered on a typewriter in the personal mail room of the Secre¬ 
tary of the Navy (R. 154-155). Prior to this stipulation (R. 
116 et seq .) the Government offered to show by witnesses con¬ 
tinuity of possession of the typewriter concerned. The defense 
waived this procedure (R. 117). The defense itself established 
that the forged separation orders were typed on another ma¬ 
chine in the same room (R. 222-224). 

In addition, the defense subpoenaed Commander Berry, 
identified only by name in the record but actually in charge 
of the personal mail room of the Secretary. Commander Berry 
was called, but before testifying the trial was adjourned to the 
following day. He was not recalled to the stand by the defense 
(R. 20S et seq.). 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the order of the Court below denying the motion for new trial 
on the ground of newly discovered evidence was proper and 
should be affirmed. 

George Morris Fay, 

United States Attorney. 

Cecil R. Heflin, 

Assistant United States Attorney. 

John D. Lane, 

Assistant United States Attorney. 
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1 District Court of the United States for The District 

of Columbia 

Criminal No. 77,659 

United States of America 
v. 

Charles R. Burnett 

Washington, D. C., 
Tuesday, December 17,194-6. 

The above-entitled matter came on for hearing before As¬ 
sociate Justice Henry A. Schweinhaut at 10:30 a. m. 

***** 

7* Edward J. Gardner was called as a witness and, being 
first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Heflin: 

Q. Will you state your full name, please, sir? 

A. Edward J. Gardner. 

Q. You are employed at the Civil Aeronautics Administra¬ 
tion? 

A. That is right. 

Q. For how long, Mr. Gardner? 

A. Since May 1942. 

***** 

8 Q. Let me ask you if, prior to November 10, 1944. 
you knew this defendant. 

A. I did not, sir. 

Q. Do you recall seeing him on that date? 

A. Yes, sir. 

Q. At what place? 

A. In my office in the Commerce Building. 

Q. Do you recall about what time of day it was? 

A. It was some time in the morning; some time before noon. 
Q. Now, did you have a conversation with him? 

9 A. I did. 

★ Indented numbers indicate transcript pages. 

7r»st:."4 —it-2 
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Q. Will you tell us what you recall of that conversation? 

A. Well, the defendant was a former employee of the Civil 
Aeronautics Administration, and he came in to talk to me 
about being restored to his former position. He said that he 
was in the Navy. He indicated that he had had some diffi¬ 
culty with respect to his service. 

One of the first questions I asked him was whether he had 
been released—honorably released—from the Navy. 

He indicated that he had not at that time been formally * 
released. 

He stated in substance that because of this difficulty that 
his release had not yet been effected, but he felt that he would 
have no difficuly whatever in finally obtaining an honorable 
release from the Navy. 

Q. Did he at that time make any formal, written request 
for restoration? 

A. Yes, sir. 

I suggested to him that in order to preserve his rights under 
the Selective Training and Service Act, it would be better to 
have a formal request for restoration on record. 

I thereupon dictated a letter, requesting restoration, "which 
the defendant signed in my office. 
***** 


24 Donald F. Hallahan was called as a witness and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination by Mr. Heflin: 

Q. W T ill you state your full name, please, sir? 

A. Donald F. Hallahan. 

Q. You are an agent of the FBI? 

A. Yes, I am. 

Q. Ho-w long have you been such an agent? 

A. Approximately four and a half years. 

Q. Now, let me ask you, prior to November 25,1945, did you 
know this defendant? 

A. No, I did not. 

Q. Did you see him on or about that date? 
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A. Yes, I did. 

Q. At what place? 

A. I saw him in Oakland, California, at his home. 

Q. And did you have a conversation with him in regard to. 
this case? 

A. Yes, I did. 

25 Q. What was it? 

A. Well, I informed him that the Civil Aeronautics 
Authority had received photostatic copies of a letter of separa¬ 
tion and a Certificate of Satisfactory Service, both from the 
Navy, and that they had established the fact that they were 
not authentic, since the navy had no record of those specific 
papers or documents; and I asked him if he had the originals 
of the documents that he had sent in. 

Q. What did he say? 

A. He said he did have the originals. 

Q. Did you obtain the originals? 

A. Yes. He gave the originals to me. 

Q. Under what circumstances? 

A. Voluntarily. 

***** 

26 Did you have a conversation with him in regard to 
Government exhibits 5, 6, and 7 at that time? 

A. Yes, I did. 

Q. What was it? 

A. Well—May I see the numbers on here? 

Q. Yes. Just use the numbers [handing documents to the 
witness]. 

A. When you questioned me previously, I did not mention 
document number 7, which he also showed me at that time. 

This document number 7 is a letter of separation dated Sep¬ 
tember 28,1944, addressed to Mr. Burnett. 

Mr. Burnett told me that he received this document 

27 from a member of the naval personnel at the Naval Air 
Station at San Diego, California, on October 5, 1944. 

He said it was presented to him in person. 

Q. Did you have a conversation with him about Government 
exhibits 5 and 6? 

A. Yes, I did. 
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I asked him how he happened to be in possession of these 
two documents. 

He said that he received—that he found exhibit number 5, 
which is a letter of separation, dated September 29, 1944, in 
his mail box at his home at 91 East 14th Street, Oakland, Cali¬ 
fornia, in January of 1945. 

He also told me at that time that he found exhibit number 
6, which is Certificate of Satisfactory Service, in his mailbox 
at that time, too. both in Navy envelopes. 

Q. Did you have any further conversation with him in regard 
to either of these three exhibits, 5, 6, and 7? 

A. I asked him when he had the documents photostated, 
and he said that he had them photostated in May of 1945, at 
the Geneva Arsenal, in Geneva. New York; and he stated that 
it was at that time that he forwarded them to the Civil Aero¬ 
nautics Authority. That was both documents, which are dated 
September 29, 1944. 

Q. Did you inquire about the envelopes that Government 
exhibits 5 and 6 came in? 

2S A. Yes. 

Q. What did he say? 

A. The two documents, number 5 and 6, which reflected 
that he has an honorable discharge, he stated were in envelopes 
in his mailbox in Oakland—San Leandro. California, and that 
he had since destroyed the envolopes, when I asked him about 
that. 

Q. Did you take notes or make notes at the time of your 
conversation? 

A. Yes, I did. 

Q. Do you have those notes? 

A. Yes, I have. 

Q. Now, did you have a conversation with this defendant 
about this case subsequent to that date? 

A. Yes. On December 3, 1945, I again talked to the de¬ 
fendant about this case. 

Q. What did he say at that time? 

A. Well, at that time I informed him that I had ascertained 
that on the Certificate of Satisfactory Service there were alter¬ 
ations, and I asked him if he had made the alterations, or if 
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he knew who had made the alterations, or if he knew that 
there were alterations on there; and he denied all three of 
those questions. 

On that time I asked him if he had received both documents 
in January of 1945, I asked him, why he waited until 
29 May of 1945 to have them photostated in Geneva and 
to send them on to the Civil Aeronautics Authority. 

He then told me that I was mistaken, that he had received 
only the letter of separation, reflecting an honorable discharge, 
in January of 1945 in San Leandro, and that he had received 
the letter of separation in what he believed to be May of 1945 
at the Seneca Hotel in Geneva, New York. 

I told him that I knew he had told me before he had received 
them in January in San Leandro, and he said that I was mis¬ 
taken on that, that he did not. 
***** 


35 William Merrick Parker was called as a witness 
and, being first duly sworn, was examined and testified 
as follows: 

Direct examination by Mr. Heflin : 

Q. Will you state your full name, please, sir? 

A. William Merrick Parker. 

***** 

49 By Mr. Heflin : 

Q. I show you Government exhibit number 5. Will 
you tell me if in the Burnett file you find any record pertaining 
to that particular order [handing a document to the witness] ? 

A. I have examined the file and have found no evidence 
whatever regarding this set of orders. 

Q. Now, I want to ask you if that personnel, 316S up there— 
what is that? 

A. That is my official number. 

50 Q. That is your official number? 

A. That is right. 

Q. That purports to show that you were the one who pre¬ 
pared this order? 

A. That is correct. 

Q. Do you have any recollection of preparing such an order? 









20 


A. None whatever. 

Mr. Heflin. I would like also to offer in evidence Govern¬ 
ment exhibit number 7, which is also taken from the defendant. 

***** 

Q. I would like for you to tell us—that purports to have 
been prepared by you—do you notice any irregularities as to 
form? 

The Court. As to form? 

The Witness. As to form? 

By Mr. Heflin: 

Q. Yes. 

A. There are two on the face of it. One is that it 
51 contains in the upper right-hand corner my personnel 
number and the date it was prepared. Customarily, 
that information was included in the copies of orders, but not 
on the originals. 

The other irregularity is at the end. where the various sec¬ 
tions of the Bureau of Personnel to which copies of the order 
were sent are shown at the end of the order. 

Q. Will you read the ones? 

A. The ones that I refer to are Pers. 82233, Pers. 3101, Pers. 
102, Pers. 320, Pers. 3212, Pers. 3251. 

It was customary to include those distribution copy designa¬ 
tions on the copies, but not on the original orders. 

Q. They are inter-office communications? 

A. They are inter-office communications. 

Q. I am showing you a Government exhibit for identifica¬ 
tion. Do you know the number of 71075? 

A. That was known as the order number or, I think, some¬ 
times referred to as the control number, which each author 
issued. 

Q. Do you find any control number on Government ex¬ 
hibit 5? 

A. No, sir; I do not. 

Q. Do you find anything in the files, after examining them— 
and you have examined them before—that shows whether or 
not, in compliance with that Exhibit number 7, the defendant 
reported for any medical examination? 
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52 A. Pursuant to these orders? 

Q. Pursuant- 

A. To number 7? 

Q. Yes. 

A. No, ir; I found nothing in the files relating to these 
orders. 

Q. None at all. Did you find in your personnel book any 
entry where that order passed through your office and went 
out? 

A. No, sir; no entry at all. 

The Court. You are still referring to number 5? 

Mr. Heflin. Number 5, yes. 

* * * * w 

60 Q. Calling your attention to Government Exhibit 
number 5 and Government exhibit number 7, number 

5 changes the order set forth in number 7. What is the prac¬ 
tice and what do you do when you send out a subsequent order 
which is in conflict with a prior order? 

A. If I prepared a set of orders on one date and subsequently 
issued a set of orders which were inconsistent with the first 
orders, it was the practice to put in the subsequent orders a 
provision cancelling the prior orders. 

Q. Is there any such provision in the second order? 

A. I do not find any. I do not find any. 

(After looking at a document:) I do not believe so. 

Q. On this second order. Government number 5, it has your 
number? 

A. That is right. 

Q. And if you had prepared that and sent it through, you 
would also have made an entry in the book? Nobody else 
would make an entry of yours? 

A. No one else had authority to issue orders for correspond¬ 
ence with my number on it, and I find no evidence 

61 of having authorized or prepared or approved those 
orders. 

Q. You had nothing to do with those orders? 

A. So far as I know, nothing whatever. 

The Court. “These orders” being what? 

Mr. Heflin. Government exhibit number 5. 
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The Witness. Dated the 29th of September. 

***** 

65 Lieutenant Commander Bolice P. Fernety was called 
as a witness and, being first duly sworn, was examined 
and testified as follows: 

66 Q. Where are you assigned to duty, Commander? 

A. In the Bureau of Naval Personnel, at the Navy An¬ 
nex, Arlington, Virginia. 

Q. Did you work over there at one time with Mr. Parker, 
who just preceded you here? 

A. Yes, sir. I have been on duty there since the 15th of 
September 1944. 

Q. Do you recall of your own personal knowledge the issu¬ 
ance of a Certificate of Satisfactory Service to Ensign William 
J. Leonard? 

A. Yes, sir. 

Q. Do you recall when that was, or would the files refresh 
your recollection? 

A. It was June 1945. 

t * t » # 

67 Q. What did you have to do with the discharge of 
Ensign Leonard? 

A. The instructions I received on S June were to release 
him to inactive duty and discharge him—medical discharge. 

Q. Did you issue or have anything to do with the separation 
order of June IS, 1945? 

A. Yes, sir. I prepared the instructions for the release, for 
the orders. 

* * * * ♦ 

By Mr. Heflin: 

Q. After you prepared the instructions for the orders, what 
further connection did you have with it? 

A. The orders went down to Order Writing on the 13th of 
June. Then on the 18th of June they were returned to 

68 me—written orders were returned to me with a Certi¬ 
ficate of Satisfactory Service attached. The certificate 

number was 3584- 

***** 
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Q. After those orders came back to you, did you check 
69 them? 

A. Checked them and initialed them. Then they 
were sent to the Secretary of the Navy’s office for signature. 

Q. Were the orders signed? 

A. They were signed. 

Q. By the way, do you have a record of your card index that 
records that? 

A. Yes, sir; I have a card index here. That is the card to 
that [handing article to Mr. Heflin]. 

The orders were signed by the Secretary of the Navy and 
returned on the 22d of June. They were returned to me 
signed on the 22d of June. 

Q. Did you receive back the Certificate of Satisfactory Serv¬ 
ice? 

A. No, sir. When they were returned to me by the Secre¬ 
tary of the Navy I noticed that the Certificate of Satisfactory 
Service was missing, and I made a report of it. 

Q. Do you have a copy of the Certificate of Satisfactory 
Service that was issued to Ensign Leonard in your files? 

A. Yes, sir. 

***** 

71 Q. I am showing you Government exhibit for identi- ' 
fication number 35S4, in the left-hand corner of this 
certificate- 

The Court. You have the Court confused badly at this 
point. You are showing him exhibit 3584? 

Mr. Heflin. I said “18.” There appears at the bottom, 
“3584,” in the left-hand corner. 

\ 

By Mr. Heflin : 

Q. What do these numbers refer to? 

A. That is the serial number of the certificate. 

Q. Each certificate has stamped on it a serial number? 

A. Serial number; yes, sir. 

Q. That is on Leonard’s? 

A. Yes, sir; Mr. Leonard. 

Q. I am showing you a Government exhibit for identifica¬ 
tion. Do you know whether the original had such a number 
stamped on it? 

758654—47-4 
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A. Yes, sir. If I remember correctly, the originals had the 
number stamped on the back. 

Q. What is the number stamped on that one? 

A. 3584. 

The Court. What is that one? 

Mr. Heflin. Government exhibit number 6 for identifica¬ 
tion, the Certificate of Satisfactory Service, Lieutenant 

72 Commander Charles R. Burnett. 

The Witness. That is the same number that was on 
Mr. Leonard’s. 

***** 

73 Cross-examination by Mr. Nathan: 

Q. You said you never did see this defendant Burnett 

before? 

A. No, sir; not until today, sir. 

Q. Not until today. Now, did the certificate dis- 

74 appear from your desk? 

A. No, sir. I noticed it missing when it returned to 
my office from the Secretary of the Navy’s office. When I first 
noticed it missing, the orders were on my desk, but the certifi¬ 
cate was not attached. 

Q. So you do not know when and where it disappeared? 

A. No, other than it was missing when the orders were re¬ 
turned to me; but when the orders went over for signature, it 
was attached. 

Q. Do you have any idea who had access to it during the 
time? 

A. Yes, sir. After the orders left my office, they go to the 
office of Admiral Denfeld—that is on the Virginia side of the 
river, in Arlington—and frormAdmiral Denfeld’s office on that 
side they are transported by the station wagon, my messenger, 
to Admiral Denfeld’s office on this side of the river, on Consti¬ 
tution Avenue; and then from that office they are sent in the 
same building—I think it is across the hallway in the same 
building—to the Secretary of the Navy’s office for signature; 
and after they are signed, they are returned to me via the 
same route. 
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92 Direct examination by Mr. Heflin : 

Q. Will you state your full name, please, for the 

record? 

A. Lieutenant Mildren A. Robertson. 

***** 

Q. Will you tell me if during your connection with the 
Bureau of Personnel you had anything to do with the issuance 
of Satisfactory Service Certificates to reserve officers in the 
United States Navy? / 

A. The Correspondence Section, by which I am employed, 
issues Certificates of Satisfactory Service to reserve officers and 
do so- 

***** 

97 Q. Now, have you checked your records for the pur- 

98 pose of determining whether or not any certificate, be¬ 
tween January 20, 1945, and July 31, 1945, was ever 

issued to Lieutenant Commander Charles R. Burnett? 

A. I have checked through these two logs, and I find no 

record of issuance to anyone of that name. 

***** 

106 Fred M. Miller was called as a witness, and, being 
first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Heflin : 

Q. State your full name, please, sir. 

A. Miller, Fred M. 

107 Q. Where are you employed, Mr. Miller? 

A. I am a special agent of the Federal Bureau of In¬ 
vestigation, assigned to document examination, which includes 
examinations of handwriting, typewriting, printing inks, era¬ 
sures, and all types of examinations relating to document work. 
***** 

108 Q. No, I am showing you Government exhibit num¬ 
ber 6. I ask if you made an examination of that docu¬ 
ment [handinga document to the witness]. 

A. Yes, sir; I did. 

Q. When was that? 

A. Back in January of 1946. 
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Q. As a result of your examination did you determine 
whether there had been any alterations or changes on that? 

A. Yes, sir; I did. 

Q. What were they? 

A. I found erasures in all spaces where typew'riting now 
exists, and by that I mean erasures in the space where the name 
“Lieutenant Commander Charles R. Burnett” now* appears. 
Also in the space where the word “September” appears; where 
the w T ord “twenty-ninth” appears, and where the word “four” 
now appears. 

Q. Did you make some photographs of that document? 

A. Yes, sir. 

Mr. Heflin. Give this the next number. 

(Document in question was marked “Government exhibit 
24” for identification.) 

109 Q. Showing you Government exhibit for identification 
24,1 ask you if that is an accurate and enlarged photo¬ 
graph of Government exhibit number 6 [handing a document to 
the wdtness]. 

A. It is a slightly enlarged photograph of an important part 
of Government’s exhibit number 6, and by that I mean that 
part containing the name and the dates at the bottom—or the 
date, I should say, at the bottom. 

Q. Now, as a result of your examination of Government ex¬ 
hibit 6, w’hich is Certificate of Satisfactory Service, can you tell 
or express an opinion as to what dates w’ere on this or what 
letters were there that have been reproduced by your photo¬ 
graph in part? 

The Court. You mean before the erasure? 

Mr. Heflin. Yes. 

A. Yes, sir. In making this examination I used a micro¬ 
scope, by means of which I saw fragments of various letters. 
Most of the letters were there only in very' minute parts— 
that is, the erasure was so complete that only a part of the 
various letters remained. 

Under the word “September,” under the microscope. I found’ 
a fragmentation, part of a letter, w'hich corresponded to the 

capital J, as in “June,” and then along- 

The Court. Mr. Witness, w-e have two difficulties. 
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110 One is that the reporter has to hear you, and the other 
one is that we want all the jurors to see it, so try ta 

arrange yourself so they can all see you. 

The Witness. Yes, sir. The first letter that I found was 
a fragmentary portion of the capital letter J in the space now 
occupied by the capital letter S, and then I found fragmentary 
portions under the e and the p and the t, which corresponded 
with the word “June.” 

Those letters were only there in very small parts, and the 
■way I did that was to take a piece of transparent material and 
type out the various months, like January, June, and July, to 
find out where the particular deposits would have to be in 
order to correspond with that particular month. 

In order to do that I selected a typewriter which had the 
same style of type as that which I found on this exhibit, and 
then by superimposing that printing with this, I was able to 
find these little spots which exactly corresponded with the word 
“June.” 

Likewise, the letter “four.” Where it now appears, I found 
under the microscope a small letter f, and I also found a dot 
over the o, where the o now is, which corresponded with the 
letter i, and then the erasure and other fragments which I 
found corresponded with the letter “five.” 

With respect to the date, where it now appears as the 
“twenty-ninth,” I found, a rather lengthy erasure and 

111 a small letter f at the beginning, but that was all that I 
could find. The rest of it was so thoroughly erased that 

I have no idea what the date was under there, except that it 
was a rather lengthy word. 

Then I also made an examination of the erasure where the 
place “Lieutenant Commander Charles R. Burnett” now ap¬ 
pears, but I was unable to determine what the typewriting was 

under that before the erasure was made. 

***** 

113 By Mr. Nathan: 

Q. Coming back to typewriters, are you able, from 

114 your experience and study, to identify a certain type¬ 
writer with which a certain document is written? 
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A. Yes, sir. 

Q. You are? 

A. Yes, sir. 

Q. Did you make a search in order to find out the typewriter 
which made these words which you say were written on top 
of an erasure and were typed in? 

A. I examined various samples of typewriting, which I com¬ 
pared with this sample here. 

Q. And did you find any typewriter which would match the 
sample of typewriting on this Government exhibit number 6 
as it is now? 

A. Yes, sir; I did. 

Q. You did find a typewriter? 

A. Yes, sir. 

Q. And where did you find this typewriter? 

A.- Well, it was sent to me by the Washington field office of 
this Bureau. I did not take the typewriter sample. All I did 
was to make a comparison with the sample that was given me. 

Q. And the sample that was given you matched the typing 
on this Government exhibit number 6? 

A. Yes. I made comparison of numerous typewriters and 

I found one which was used in typing this exhibit here. 
115 The Court. You found one that what? 

The Witness. I found one that was used in exhibit 6. 

By Mr. Nathan: 

Q. In other words, there is a certain typewriter from which 
you received an identifiable sample which matches the typing 
of this Government exhibit number 6? 

A. Yes, sir. 

Mr. Nathan. Thank you. 

Redirect examination by Mr. Heflin: 

Q. Do you have that type-writer now? 

A. I do not have the Typewriter. I have a sample of the 
type. 

Mr. Heflin. I may need to recall this witness at a later 
date. 

The Court. All right. Is that all, gentlemen? 
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Mr. Heflin. That is all. 

Mr. Nathan. That is all. 

(The witness left the stand.) 

The Court. Is there any reason to keep Mr. Miller here? 

Mr. Heflin. May we approach the bench, your Honor? 

The Court. Yes. 

(Counsel for both sides approached the bench, and the fol¬ 
lowing occurred:) 

Mr. Heflin. The case has taken a turn now that I 

116 was trying to avoid. It is going to take fifteen or twenty 
more witnesses. 

The Court. That follows, I suppose. What do you want 
to do? Put in the typewriter? 

Mr. Heflin. It has been through hands after hands. 

Mr. Nathan. Your Honor, you probably realize why I asked 
this question. It is obvious that if the Government could 
prove the typing, they should bring in the typewriter. 

Mr. Heflin. Who told your man that they had been making 
these examinations on the typewriter? 

Mr. Nathan. That was my question. 

The Court. It does not make any difference. You do as you 
like about it. 

Mr. Heflin. Well, I am going to have to do it. 

Mr. Nathan. I am just protecting the interest of my client. 

The Court. That is all right. 

Mr. Heflin. I would like to be allowed to go ahead with 
what witnesses I have here, and I believe I can go ahead with 
the case and bring it in later, but I know it is going to take 
some time to get the witnesses. 

The Court. You may be able to shorten it. It is a chain 
of continuity of possession, so that you may be able to agree 
on that. You may save some time in that regard, but you each 
do what you regard is right. 

117 Mr. Nathan. I am not trying to protract this case, 
but I have to ask these questions. 

Mr. Heflin. I can put another witness on, and then if you 
want to take a short recess and let us confer about this 
matter- 
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The Court. You might conceivably put on the witness who 
has the typewriter, have him testify where it came from and 
he may not object to that. 

Mr. Heflin. I do not see why he should. 

Mr." Nathan. I won’t object to that. My only point in this 

is to show that it was a typewriter at the Navy. 

***** 

118 Q. Will you state your full name, Captain? 

A. Captain Robert Norton McFarlane. 

Q. Where were you stationed in January and February of 
1945? 

A. I was Administrative Aide to the Under Secretary of the 
Navy. 

Q. Were you there also as Administrative Aide before that 
time? 

A. I was Administrative Aide from August 6, 1944, until 
November 22, 1946. 

119 Q. W’hen was the first interview, do you recall, that 
you had with this defendant? 

A. My best recollection is that it was the end of November 
1944, or around the first of December 1944. 

Q. And where did that take place? 

A. In my office. 

Q. Will you tell us what conversation you had with him at 
that time in regard to the discharge from the service? 

A. Lieutenant Commander Burnett came in to see the 
Under Secretary and was referred to me, and he told me that 
he had been discharged under conditions other than honorable 
without a Certificate of Satisfactory Service, and that he felt 
that he had not received just treatment on the 'West 

120 Coast in the handling of the case. 

He went into the case in detail, and I felt that the 
statements made by him certainly did not jibe with the infor¬ 
mation we had received through official channels. 

I told him that I would take the matter up with the Under 
Secretary, which I did; and, as I recall, I asked Burnett to 
submit a letter to the Secretary, wffiich he did, outlining the 
same substance of our conversation. 





31 


This letter was forwarded by the Under Secretary to the 
Chief of Naval Personnel, directing that he forward the subject 
letter to Comfair- 

Mr. Nathan. I object. 

By Mr. Nathan : 

Q. Do you know this of your own knowledge? 

A. Yes. 

Q. Do you know the channels of your own knowledge, that 
this particular letter went through? 

A. Yes; I am familiar with the channels. 

Mr. Nathan. No objection. 

By Mr. Heflin : 

Q. What was done? 

A. A letter w’as forwarded to Comfairwescoast for his reply 
as to the statements made by Lieutenant Commander Burnett. 

Q. Did you subsequently see this defendant after you re¬ 
ceived that reply from out on the Coast? 

121 A. I did. 

Q. When was that, as best you can fix the time? 

A. Well, I do not remember the exact date. It was, I would 
say, a few months after that, but I could not be certain as to 
the date. 

Q. W’ould you say it was as many as two or three months 
later? 

A. That w’ould be my guess. 

Q. Would this file help you to refresh your recollection as 
to the approximate time that you had that conversation? You 
have looked through it, haven’t you [handing a document to 
the witness] ? 

A. Yes; I have looked through the file. I do not know’ 
whether it would help me as to the exact date or not, but I 
would say that it would be relatively soon after receiving our 
reply from Comfairwescoast and the time that the Under Sec¬ 
retary wrote his letter to Mr. Burnett of 19 February 1945. 

Q. W’hat was your conversation with him after you received 
this report back from the West Coast? 

A. That the only thing that he could do, as far as getting 
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the classification changed of his discharge, was to take the 
matter up with the Board of Review of Discharges and 
Dismissals. 

122 Q. Did he at any time during his conferences and con¬ 
versations issue orders giving him a satisfactory dis¬ 
charge from the service? 

A. No. 

By the Court: 

Q. When did you say he talked with you, Captain? 

A. The second time? 

Q. Yes. 

A. The best of my recollection, sir, is that it was between the 
time that we have received the reply from Comfairwingwes- 
coast and the time of Mr. Bard’s letter, who was then Under 
Secretary. 

Q. That would be approximately what date? 

By Mr. Heflin: 

Q. What is the date of the report? 

A. The date of the report? 

Q. I mean the date you received it here. 

A. Just a minute, sir. The Comfairwingwescoast’s letter is 

dated 6 January 1945. I see no evidence- 

Q. As to when it was received? 

A. As to when it was received. 

Q. Will you look at the letter you referred to, that was sent 
to the defendant by your office in February of that year? 

A. Yes, sir. It is a copy of the letter. 

123 Q. Do you have that copy there? 

A. I do. 

Q. Let me have that paper. 

A. This is my initial here [handing a paper to Mr. Hefiin]. 
Mr. Heflin. May I mark this with the next number my¬ 
self, your Honor? 

The Court. Yes. 

(Letter from Navy Department to Mr. Burnett dated Febru¬ 
ary 19, 1945, was marked as “Government Exhibit 25” for 
identification.) 
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By Mr. Heflin : 

Q. I am showing you Government Exhibit No. 25 for iden¬ 
tification and ask you if that is a copy of the letter which was 
mailed to the defendant in the regular course of business of 
the Department on 19 February 1945. 

A. To the best of my knowledge, it was. 

Q. Did you have any further conversations with him after 
the one you had prior to the mailing of this letter, if you recall? 

A. I had conversations with Mr. Burnett over the phone. 

Q. Was that before or after this letter was mailed? 

A. I am not sure, sir; but I did have conversations with him 
relative to what course of action he might pursue to have 
124 the classification of his discharge changed. That time 
would be somewhere around the time that I prepared a 
memorandum, which is in here, to the Judge Advocate General. 

Q. Is that dated? 

A. That date is—well, I can find the Judge Advocate Gen¬ 
eral's reply to me, which is dated 13 January 1945. Now, it 
may be that the- 

Q. It was along about that time? 

A. Yes, it would be subsequent to- 

Q. After he came to the Secretary's office, did at that time 
the Secretary of the Navy or the White House call upon you 
to do anything in his behalf? 

A. Did the Secretary of the Navy or the White House? 

Q. Yes. 

A. No. 

Q. Was there anything done, to your knowledge, to 
change- 

A. To change the classification? 

Q. That is right. 

A. No, sir. 

***** 

132 By Mr. Heflin : 

Q. Now. Captain, let me ask you this: In those cases 
where the Secretary of the Navy requested, after hearing or 
presentation of facts, a change of status, were the certificates 
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and orders prepared in his office, or were they sent back to the 
Bureau of Personnel, to come through regular 
133 channels, just like they originated there? 

A. Whenever the Secretary decides that a change of 
action is warranted, invariably it is done by directing the Chief 
of Naval Personnel to prepare orders accordingly. 

Q. And they are prepared in the Bureau of Personnel? 

A. They are. 

Q. In the same manner as the original orders in the first 
instance? 

A. They are. 

***** 

135 Mr. Heflin: (reading) This is Government Exhibit 
1: “Department of Commerce, Civil Aeronautics Ad¬ 
ministration, Washington, D. C., November 10, 1944. 

“Gentlemen: 

“It is requested that I be restored to duty in my former 
position of Aeronautical Inspector with Civil Aeronautics Ad¬ 
ministration. 

“I have been on continuous active duty with the U. S. Navy 
since I was granted military leave without pay by the Civil 
Aeronautics Administration on April 4, 1941. 

136 “Very truly yours, 

“Charles R. Burnett.” 

Government Exhibit 2, a telegram: 

“Civil Aeronautics Administration, Personnel, GA 1945, 
Washington, D. C., May 29, 1945. 

“Charles R. Burnett, Seneca Hotel, Geneva, New York. 

“Submit immediately original or certified copy final orders 
separation Navy and certificate satisfactory service. 

“(Signed) Edward J. Gardner. Personnel Officer.” 

I am now* reading Government Exhibits D-A, 4-B, and 4, 
taking them in chronological order: 

“Erie, Pennsylvania, 4 June, 1945. 

“Dear Mr. Gardner: 

“As per your telegraphic instructions of 29 May 1945 I am 
submitting a photostatic copy of my final orders. I am sorry 
I was unable to forward them before this, but I was unable to 
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have a photostatic copy made in Geneva and there were no 
facilities either at the Naval Training Centre at Sampson or 
the Ammo. Depot so I had to wait until I came to Erie. The 
copy was completed this afternoon so am forwarding it on to 
you immediately. 

‘The Certificate of Satisfactory Service has as yet not been 
issued or has not caught up with me. It will have to come later. 

“I have several copies of this letter but they are all packed 
in baggage storage in”—it looks like ‘‘Romulus, New 

137 York.” 

The Defendant: “Syracuse, New York.” 

Mr. Heflin (continuing reading): “This photostatic copy 
is of my letter of separation signed by the Secretary of the 
Navy. 

“Please address me at S27 East Twenty-First Street, Erie, 
Pennsylvania. 

“Thanks a lot, fellow, and regards, 

“Charles R. Burnett.” 

***** 

Then, we have Government Exhibit 3 for identification, a 
letter from Burnett to Mr. Gardner. 

“Hotel Seneca. Geneva, New York, 26 June 1945. 

“Dear Gardner: 

“My Certificate of Satisfactory Service that Mirabela wanted 
just came in this morning. Had it photostated and certified 
by the Captain in charge of the shop at the Army Ordnance 
Depot here. The certificate had been mailed out to me on the 
West Coast some time ago but had been returned to the Navy 
Department. It was only a question of locating it which a 
friend did and remailed it to me. The Captain carefully ex¬ 
amined the original before certifying the copies. 

138 “I have been hanging around too long and am now 
ready to go back to work so I can report at any time. 

The sooner the better. 

“I didn't have any trouble clearing things up when I got the 
right men behind it as I had done nothing in the first place. I 
had President Roosevelt and his aides get after things and 
when he checked up they found I was entirely in the right and 
cleared me entirely as the enclosed letter and certificate show. 


* 
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“Regards and thanks to both you and Marabela for all you 
have done. 

“Sincerely, Charlie Burnett.” 

***** 

140 Mr. Heflin. Government Exhibit 11. 

“September 23, 1944. United States Pacific Fleet, 

Air Force, Fleet Air. West Coast. 

“Naval Air Station, San Diego. California, 23 September 
1944.” 

The “confidential” stamp is on it. 

“From Lieutenant Commander Charles R. Burnett, A-V 
(T) U. S.N. R. (72828). 

“To the Chief of Naval Personnel. 

“Via Commander Fleet Air, West Coast. 

“Subject: Resignation from the U. S. Naval Service—Re¬ 
quest for. 

“1. I hereby submit my resignation for the good of the U. S. 
Naval Service and to escape trial by Court-Martial. 

“2. I have been accused of certain irregularities in the per¬ 
formance of my duties. If any irregularities have been per¬ 
mitted by me they were done foolishly and unthinkingly and 
not maliciously. 

“3. If the Government has incurred any expense or has lost 
anything of value on account of my actions, I am willing to 
repay the Government for same in full. 

“4. If I am brought to trial on these charges it will cause 
the Government a great deal of expense as a four-engine flag 
plane assigned to the Commander Seventh Fleet, with a crew 
of six (6) men will be held at the U. S. Naval Air 

141 Station. San Diego, as evidence instead of returning to 
the South Pacific Area and this aircraft air crew are 

badly needed in the South West Pacific Area. Several innocent 
civilians and many Naval Personnel will also be involved 
through no fault of their own. In addition some witnesses 
from the South W>st Pacific Area who are military personnel 
also civilians and some civilian witnesses from San Francisco 
would have to be transported at the expense of the Government 
plus the loss of their services to the war efforts. 
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“5. I am at present supporting four (4) members of my im¬ 
mediate family. Because of ill health they cannot work and 
would be destitute without my help and would be thrown on 
the communities as public charges. 

“6. If I repay the Government in full for all claims against 
me there should be no reason for involving these innocent 
people, depriving the Government of the use of badly needed 
highly trained personnel, of a valuable aircraft and putting (4) 
people on the street without visible means of support. 

“7. I voluntarily requested active duty a year before war 
was declared that took me from a good position to do so. In 
doing this I took a large salary reduction. I have over ten (10) 
years of naval service as a commissioned officer and my fitness 
reports have .all been of the best and this is the first time I 
have been in trouble. 

142 “It is respectfully requested that the Navy Depart¬ 
ment give this request their most careful and favorable 

consideration possible and that any court-martial proceedings 
against me be held in abeyance until their decision has been 
reached in regard to this request. 

“Charles R. Burnett.” 

***** 

The second endorsement on Government Exhibit 15, Sep¬ 
tember 28, 1944, Naval Air Station, San Diego, California: 
“From Staff Medical Officer. 

“To Commander Fleet Air, West Coast. 

143 “Subject: Lieutenant Commander Charles R. Bur¬ 
nett, A-V (T), U. S. N. R. Physical examination of. 

“1. Reported and examined this date. Found physically 
fit for release from the U. S. Naval Reserve. R. W. Hedge.” 

In the left-hand comer: “Detached 5 October 1944. Certi¬ 
fied a true copy. Charles R. Burnett.” 

***** 

144 Mr. Heflix. Government Exhibit 7; 

“Navy Department, Washington. 

“From the Secretary of the Navy. 

“To Lieutenant Commander Charles R. Burnett, A-V (T), 
U. S. N. R., Fleet Air, West Coast. 
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“Via: Commander. 

“Subject: Resignation from U. S. Naval Reserve, Accep¬ 
tance of. 

“References: (a) Your resignation dated 23 September 1944. 

“(b) 10, IT. S. Code, Section 1393. 

“1. Your Commanding Officer is directed to withhold deliv¬ 
ery of these orders until assured by the Disbursing Officer 
carrying your accounts that your final pay, or a substantial 
portion thereof, will be ready for delivery to you. your 

145 next of kin, or your legal representative, as appropriate, 
on the effective date of your relief from active duty. 

“2. When directed by your commanding officer, you will re¬ 
port for physical examination. If found to be in need of hos¬ 
pitalization, the remainder of these orders is suspended and 
the examining medical officer shall so advise the Bureau of 
Naval Personnel immediately, with appropriate recommenda¬ 
tion. Otherwise your resignation dated 23 September 1944 is 
accepted by direction of the President, for the good of the serv¬ 
ice and to escape trial by General Court-Martial, effective upon 
the completion of your physical examination. 

“3. The Chief of Naval Personnel has determined that your 
separation from active naval service is considered to be under 
conditions other than honorable and you are not entitled to a 
certificate of satisfactory service. 

“4. Your attention is invited to the Selective Training and 
Service Act of 1940, as amended; also to reference (b) with 
respect to the unlawful wearing of the naval uniform. 

“5. You will, immediately upon acceptance of resignation, 
furnish the disbursing officer carrying your pay accounts a 
copy of these orders bearing all endorsements, including the 
date of detachment. Forward a copy of this letter, bearing all 
endorsements, to the Bureau of Naval Personnel and to the 
Commandant of your Naval District. 

“6. Your commanding officer is directed to advise the 

146 Bureau of Naval Personnel of the effective date of this 
acceptance of your resignation. 

“James Forrestal.” 

Government Exhibit 5: 
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“29 September 1944. Navy Department, Washington. 

“From: The Secretary of the Navy. 

“To: Lieutenant Commander Charles R. Burnett, A-V (T), 
U. S. N. R., Fleet Air, West Coast. 

“Via: Commander. 

“Subject: Release from Active Duty and Acceptance of Res¬ 
ignation from U. S. Naval Reserve. 

“Reference: (a) Your resignation dated 21 September 1944. 

“1. Your commanding officer is directed to withhold delivery 
of these orders until assured by the disbursing officer carrying 
your accounts that your final pay or a substantial portion 
thereof, will be ready for delivery to you, your next of kin, or 
your legal representative, as appropriate, on the effective date 
of your, release from active duty. 

“2. When directed by your commanding officer, you will 
report for physical examination. If you are found to be in 
need of hopsitalization, the remainder of these orders is sus¬ 
pended and your commanding officer shall advise the Bureau 
of Naval Personnel immediately with appropriate recommen¬ 
dation ; otherwise, upon completion of your physical ex- 
147 amination, you will regard yourself detached; proceed 
to your home. You are hereby granted one month’s 
leave commencing the day following your detachment; upon 
the expiration thereof, you will regard yourself released from 
all active duty. 

“By direction of the president, your resignation from the 
U. S. Naval Reserve is accepted effective upon your release 
from active duty in accordance with these orders. 

“4. The Chief of Naval Personnel has determined they”— 
instead of “that”- 

“your separation from active duty is considered to be under 
honorable conditions and you are entitled to a certificate of 
satisfactory service. This separation is considered to be on 
your own initiative to accept employment. 

“5. Immediately upon detachment, you will furnish the dis¬ 
bursing officer carrying your pay accounts a copy of these orders 
bearing all endorsements including the date of detachment. 
Forward a copy of these orders, bearing all endorsements, to 

♦ 
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the Bureau of Naval Personnel and to the Commandant of 
your home naval district. 

“6. Your attention is invited to the Selective Training and 
Service Act of 1940, as amended. 

“7. During the period of leave granted you under these 
orders you may, at your option, wear civilian clothes; and, 
while wearing civilian clothes, you are authorized to engage 
in any occupation not contrary to law, which does not 
14S involve employment by the Federal Government. 

“S. The records of the Bureau indicate that your offi¬ 
cial residence at the time you were ordered to active duty was: 
San Leando, California. 

“9. Your commanding officer will immediately advise the 
Bureau of Naval personnel the date of your detachment.” 

(Signed) “James Forrestal.” 

***** 

151 Mr. Heflin. The stipulation is that Royal typewriter 
KMM-2.935,000 is the typewriter that was used in 
changing the Certificate of Satisfactory Service. From Novem¬ 
ber 1944—there was an inventory taken in November 1944 
that would cover this whole period—to October 1946 that type¬ 
writer was in the personal mail room- 

The Court. Is that personal, a-1? 

Mr. Heflin. Personal mail room of the Secretary of the 
Navy, part of the time being in room 2047 and the other part 
being in room 204S. 

Mr. Nathan. That is satisfactory to me. The stipulation 
covers only the typewriter on which the certificate was 
typed. 

***** 

162 Charles Richard Burnett, the defendant, vras 
called as a witness and, being first duly sworn, was 

examined and testified as follows: 

***** 

ISO Cross-examination by Mr. Heflin : 

Q. I show you Government exhibit number 7 and ask 
you if you have seen that exhibit before [handing a document 
to the witness]. 
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A. Yes, sir. That is the letter of separation I turned over 
to FBI Agent Hallahan. 

Q. When and where were you when you received that? 

A. Naval Air Station, San Diego, California. 

Q. That was delivered to you by the Commanding Officer 
there? 

A. Commander, Air Fleet, West Coast; yes, sir. 

Q. I believe you stated you received this Government 

151 exhibit number 5 some time in January? 

A. That is correct, sir. 

Q. Of what year? 

A. January; about January 25, 1945—25th or 26th. 

Mr. Nathan. Which are you referring to there? 

Mr. Heflin. Government exhibit 5, the second orders. 

Mr. Nathan. Oh, yes. 

By Mr. Heflin: 

Q. At the time you received this order of September 29 stat¬ 
ing that you were given an honorable separation from active 
duty under honorable conditions, you believed it? 

A. Definitely, sir. 

Q. You thought the orders were genuine? 

A. Yes, sir. They were addressed to me, sir. 

Q. You complied with the order? 

A. What order? 

Q. The second orders, the ones giving you the honorable 
discharge. 

A. These were a correction to these [indicating], as I under¬ 
stand it. 

Q. A correction to it? 

A. A correction to this. 

The Court. I do not understand you. 

The Witness. A corrected copy, a copy issued in lieu 
of this. I had already complied with the orders as to 

152 physical examination in these [indicating]. 

The Court. What are “these”? 

The Witness. Number 7; exhibit 7. 

Mr. Heflin. Exhibit 7, the first orders. 

l 

I 

i 

I 
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By Mr. Heflin: 

Q. When you received this order what did you do? When 
you received the one that you received out on the Coast, the 
order of September 28th, Government exhibit number 7, what 
did you do? 

A. In respect to what? 

Q. In respect to these orders? 

A. I went to the—nothing. I did nothing to this. 

Q. Didn’t you report., in accordance with this order, for a 
physical examination? 

A. Not on that; on an endorsement. I did when I was 
directed to do so. 

* ♦ * * * 

153 Q. “Forwarding a copy of this letter, bearing all 
endorsements, to the Bureau of Naval Personnel and to 

the Commandant of your Naval District.” 

Did you do that? 

A. I did not do that; no, sir. 

* « * * * 

Q. W T hen were you separated from the Service? 

A. October 5, 1944. 

Q. You knew at that time that you were out of the 

154 service? 

A. Yes. sir. 

Q. And that you had a dishonorable discharge, didn’t you? 
A. No, sir, I did not. 

Q. Hadn’t you received this order? 

A. That is not a dishonorable discharge. 

Q. A discharge under conditions other than honorable? 

A. That is not a discharge. That is a letter of separation 
under conditions other than honorable. 

Q. You knew that you were out of the service under condi¬ 
tions other than honorable? 

A. Yes, sir. 

Q. You knew that? 

A. Yes, sir. 

Q. That was October 5 of 1944? 

A. Yes, sir. 
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Q. What communication did you have from October 5, 1944, 
to November 10, 1944, with the Navy Department? 

A. None that I know of. 

Q. None that you know of? 

A. That I don’t remember. 

Q. Do you recall going down to the office of Mr. Gardner, 
of the Civil Aeronautics Administration? 

A. Yes, sir. 

185 Q. On November 10? 

A. Yes, sir. 

Q. Do you remember signing this application for a position 
down there, for reinstatement? 

A. For reinstatement; yes, sir. 

Q. And you signed that? 

A. Yes. sir. 

Q. And you stated in there, “I have been on continuous 
active duty with the U. S. Navy since I was granted military 
leave without pay by the Civil Aeronautics Administration 
April 4. 1941”? 

A. Yes, sir. 

Q. Was that true? 

A. Yes. sir; within 45 days, and I showed him the copy of 
that discharge, conditions other than honorable—showed him 
the original. 

Q. Conditions other than honorable. Did you show that 
copy to Mr. Gardner? 

A. Read it all the way through; yes. sir. 

Q. Didn’t you have a discussion with him about being rein¬ 
stated under the GI Bill of Rights? 

A. I did, sir. 

Q. Didn’t you understand that if you did not have an honor¬ 
able discharge you could not get your job back? 

A. I did not at that time, until I talked to Mr. 
1S6 Gardner, and he did not know. He said that he would 
not reinstate me until I had an honorable discharge 
from the United States Naval Service; yes. sir. 

Q. You thought, when you went to talk to Mr. Gardner, with 
all this experience you had in the Navy, you could get your job 
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back with the Civil Aeronautics Administration, under the GI 
Bill of Rights, with a discharge under conditions other than 
honorable? 

A. The GI Bill of Rights required that- 

Q. Answer my question. Did you think that? 

A. No, sir. 

Q. You did not think you could get back until you had an 
honorable discharge? 

A. I did not know. 

Q. And yet you were down there applying for the job while 
you had no other orders but the one you had? 

A. Yes, sir. 

Q. You say you showed this order to Mr. Gardner? 

A. Definitely. He read every word of it. 

Q. When you received Government exhibit number 5—1 

think you said around January 1920- 

A. 1945. 

Q. January 20, 1945. Let me ask you, What did you do in 
compliance with this order? 

A. It was not necessary’. I was out of the service at 
187 the time. They had no right to order me. 

Q. I asked you what did you do? 

A. Nothing. 

Q. You read the order? 

A. Yes; I did. I did request another physical examination 

from the Navy Department. 

* * ♦ * * 

195 Q. This honorable discharge, which you say you got, 
is dated 29 September 1944. When did you get it? 

A. About February—or January’ 25 or 26, 1945, when I 
returned to Oakland. It was in the mail waiting for me. 

196 Q. Then, on the 2Sth of February you wrote to Com¬ 
mander Peacock, of the Board of Review, withdrawing 

your application? 

A. Yes, sir. 

Q. Why did you say, then, “I will resubmit application at 
a future date?’’ 

A. I don’t know, sir; no reason at all for it. 

Q. You had already had an honorable discharge? 
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A. Yes, sir. 

Q. Here it is [indicating]? 

A. That is right, sir. 

Q. A month after you got this, you withdrew your applica¬ 
tion, saying you would resubmit it at a later time? 

A. That was a typographical error—I mean not a typographi¬ 
cal error; I mean I just didn't pay much attention to how’ I 
wrote it. 

Q„ You wrote it? 

A. I did. 

Q. Because you had no need for a physical review? 

A. That is right. 

Q. That is your answer as to why you stated in this letter, 
“I will resubmit application at a future date'’? 

A. Yes, sir. 

Q. You mean you do not know now why you did that? 

A. I don't know why I did it. 

* * * * * 

221 Fred M. Miller was called as a witness on behalf of 
the defendant and, having been previously duly sworn, 

testified further as follows: 

Direct examination by Mr. Nathan: 

Q. Dr. Miller, you testified as to some erasures and, I think, 
typewriting evidence regarding Government Exhibit 6. Now, 
I would like to show you Government Exhibit 5. Have you 
seen this exhibit before? 

A. Yes, sir; I have. 

Q. Did you at any time make an examination of this exhibit? 
A. Yes, sir; I did. 

Q. Would you tell the Court and jury what type of examina¬ 
tion you made? 

A. I made an examination of the typewriting and of the sig¬ 
nature, and I compared them wfith various samples of type¬ 
writing and various signatures. 

Q. Did you find any sample of typewriting matching 

222 the typewriting on this exhibit? 

A. Yes, sir; I did. 

Q. \ou did find a sample. Do you know from where the 
sample came? 
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A. It came from a typewriter, a Royal machine, in one of the 
rooms in the Secretary of the Navy’s office. 

Q. You say you also made an examination of his signature? 
A. Yes, I did; and for that purpose I had various samples of 
signatures prepared on different signature-writing machines, 
and I was never able to positively state whether that was pre¬ 
pared on a signature-writing machine or whether it was a tracing 
made by hand from a sample prepared on the signature-writing 
machine. 

# * * * * 

224 A. Yes, sir. 

By the Court: 

Q. Can you say this: Was it the same typewriter, or did the 
same typewriter which typed that exhibit concerning which 
you have been questioned also type the name and date on 
Exhibit 6. which is the Certificate of Satisfactory Service? 

A. No, sir; they were two different machines, sir; both 
Royals, and they were given to me as coming from essentially 
the same place. 

By Mr. Heflin : 

Q. But they were both different machines and both in the 
Secretary of the Navy’s office? 

225 Captain Robert Norton McFarlane was recalled as 
a witness on behalf of the Government in rebuttal and, 

having been previously duly sworn, testified further as follows: 

* * * ♦ * 

227 By Mr. Heflin: 

Q. Let me ask you, Captain, if you know where the 
signature-writing machine of the Secretary of the Navy is. 

A. Yes, sir. 

Q. Where is it located? 

A. It is located in the Secretary’s mail room. 

Q. I now want to show you Government Exhibit 5 and ask 
you if what is called the mail room of the Secretary of the 
Navy’s office is the proper place for the preparation of that 
order. 

The Court. Now, what order are you referring to? 
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Mr. Heflin. Government Exhibit 5, the honorable dis¬ 
charge. 

Mr. Nathan. For what? 

228 Mr. Heflin. For the preparation of that order—the 
typing of it. 

’ The Witness. No, sir; the Secretary’s office is never used 
as a place of preparation of orders to officers. 

By Mr. Heflin : 

Q. Is the Secretary’s office the proper place for the prepara¬ 
tion—I mean typing out—of these certificates of satisfactory 
service? 

A. No, sir. No certificates of satisfactory service, to the 
best of my knowledge, have ever been prepared in the office of 
the Secretary. 

Q. In other words, that is not the proper place for them to 
be prepared? 

A. It is not. 

Q. What is the proper place? 

A. The Bureau of Naval Personnel. 

Q. For both of them? 

A. Yes. 

Q. With respect to 5 and 6—both? 

A. Both of them; yes, sir. 

Mr. Heflin. I believe that is all for this witness. 

***** 

230 By Mr. Nathan : 

***** 

Q. In other words, your testimony is that the signature 
on all the thousands of certificates of satifactory service, or 
hundreds of thousands, and on all orders, have to be author¬ 
ized by four or five people—by one of four or five people? 

A. Right. 

By the Court: 

Q. I take it that other people have physical access to that 
machine? 

A. Yes, sir; but under the scrutiny of the lieutenant com¬ 
mander in charge of the mail room. 


i 
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Direct examination by Mr. Heflin : 

Q. You are Mr. Edward J. Gardner, and you have 
already been sworn and have testified in this case? 

A. That is correct. 

Q. Do you recall testifying about the visit of this defendant 
to your office on November 10. 1944? 

A. Yes, sir. 

Q. I will ask you specifically this question: Did the de¬ 
fendant in the course of that visit and his conversation with 
you show you or exhibit to you in any way Government Ex¬ 
hibit 5, which is- 

The Court. Is that the one that purports to be the honor¬ 
able discharge? 

234 Mr. Heflin. I have the wrong paper here. I will 
change that number to No. 7. 

By Mr. Heflin : 

Q. I show you Government Exhibit 7. which is a separation 
order of the defendant from the Navy, giving him a discharge 
under conditions other than honorable. Did he at any time 
show you that order? 

A. No. sir; he did not. 

Mr. Heflin. That is all. 

Cross-examination by Mr. Nathan: 

Q. Mr. Gardner, you do not have your little slip here today 
to recall for sure that the defendant did not mention his mode 
of discharge at the time of his visit? 

A. He mentioned the fact that he had had some difficulty 
with the Navy, and he also indicated that final action on his 
release had not yet been effected by the Navy Department. 

Q. He came up there to get his old job back, didn't he? 

A. That is correct. 

Q. What did you tell him? 

A. Well, I told him that before we could take any action, 
we would have to have satisfactory evidence showing that he 
had been released from the Navy under honorable condi¬ 
tions. 

Q. Did you ask him whether he was released from the 
Navy at that time? 
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A. No; I didn’t ask him that, because from the gist of his 
conversation I gathered that he had not yet been released. 

Q. Is that what you gathered? Didn’t you testify before 
that he said that he had some trouble as to the mode of his 
discharge? 

A. He testified—or I testified that he said he had had some 
difficulty with the Navy. 

Q. You do not recall whether he told you anything as to the 
mode of separation or what was going on in the Navy? 

A. Well, he said that, as I remember it, that he had been 
advised to resign in order to escape court-martial. 

Q. Oh, he told you that? 

A. He indicated, sir. that some of his friends advised him 
to stand court-martial, and some of his other friends advised 
him to resign in order to escape court-martial. 

Q. Did he tell you at that time whether he had done either 
of those things? 

A. No, sir; he did not. 

Q. He did not? 

A. No, sir. 

Q. Did you ask him whether or not he had? 

A. No; I did not. sir, because at that time it was of no con¬ 
cern to me at all. My only concern was in establishing 
236 whether he had been honorably released from the Navy. 

Q. Do you recall whether he had any papers with him 
at the time? 

A. As I recall, he had no papers with him. 

Q. He just came up without any papers? 

A. He just came up, sir, and talked with me about getting 
his job back, sir. 

Q. Did you see the defendant again after that, sir? 

A. No, sir. I only—I have only talked with the defendant 
personally once. I have had possibly one or two telephonic 
conversations with him. 

Q. When was that visit we are referring to? Do you recall 
the date of that visit? 

A. That visit was on November 10, 1944. 

Mr. Nathan. I see. That will be all. 

The Court. That is all, Mr. Gardner. 
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250 Opening Argument to the Jury on Behalf of the 

United States 

* * * ♦ ♦ 

263 * * * I am guying to you that this order—and I 

think the evidence justifies it—was prepared by some¬ 
body in collusion with this defendant. 

# * * * * 

271 Argument on Behalf of the Defendant by 

Hans A. Nathan, Esq. 

* # * * * 

250 * * * w hen he received afterward in the mail, sep¬ 

arately, the certificate, which in order to discover that 

251 there is something wrong with it you have to hold against 
strong light here and to examine under a microscope— 

you have to be convinced beyond a reasonable doubt that this 
defendant knew at that time that these two documents bearing 
genuine—and I do not even want to argue whether they are 
forged or not; I admit this one is forged; I do not know about 
this one, but I admit this one is forged—you have to be con¬ 
vinced that this man knew then that they were forged. 
***** 

303 Filed in open court Sept. 30,1946. Charles E. Stewart, 
Clerk. 

District Court of the United States 

For the District of Columbia 

Holding a Criminal Term—July Term, A. D. 1946 

Grand Jury No. Orig.—Criminal No. 77659 

Violation Section 72, Title 18, U. S. Code 

United States of America 
v 

Charles R. Burnett 
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The Grand Jury charges: 

On or about the twenty-sixth day of June 1945, within the 
District of Columbia. Charles R. Burnett unlawfully and felo¬ 
niously, and for the purpose of defrauding the United States, 
did falsely alter a certain paper and writing in the form of a 
Certificate of Satisfactory Service issued by the United States 
Navy, by erasing the words “Ensign William John Leonard,” 
on said Certificate of Satisfactory’ Service, and by placing in 
lieu thereof the words “Lieutenant Commander Charles R. 
Burnett,” and by erasing the date “fourteenth” “June” “five,” 
and placing in lieu thereof the words “twenty-ninth” “Sep¬ 
tember” “four,” so that the said Certificate of Satisfactory’ Serv¬ 
ice theerafter read as follows: 

304 The President of the United States of America 

Expresses the sincere appreciation of his fellow-country¬ 
men for the loyal service rendered by Lieutenant Commander 
Charles R. Burnett on active duty as a member of the United 
States Naval Reserve during World War II. 

In testimony whereof I am privileged to bestow this Certi¬ 
ficate of Satisfactory Service. 

Done in the City of Washington. D. C. this twenty-ninth day 
of September, Nineteen hundred and forty-four. 

For the President: 

James Forrestal, 
Secretary of the Navy. 

305 Second Count 

On or about the twenty-sixth day of June 1945. within 
the District of Columbia. Charles R. Burnett unlawfully and 
feloniously, and for the purpose of defrauding the United States, 
did transmit as true and genuine, to one Edward J. Gardner, 
Chief of Personnel in the office of the Civil Aeronautics Admin¬ 
istration. an agency of the United States Government, a photo- 
static copy of a certain paper writing in the form of a falsely 
altered Certificate of Satisfactory Service, issued by the United 
States Navy, which is set forth in the first count of this indict¬ 
ment, and is made a part of this count by reference, he, the said 
Charles R. Burnett then and there well knowing the said Cer¬ 
tificate of Satisfactory Service to have been falsely altered. 
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Third Count 

On or about the twenty-sixth day of June 1945, within the 
District of Columbia. Charles R. Burnett unlawfully and 
feloniously, and for the purpose of defrauding the United States, 
did falsely make and forge a certain paper writing in the form 
of “Separation Orders/’ being substantially of the tenor follow¬ 
ing: 

306 Navy Department 

WASHINGTON 

72S2S 
Pers-316S-vl-2 
Prep. 27 Sept. 1944 
29 Sep. 1944 

From: The Secretary of the Navy. 

To: Lieutenant Commander Charles R. BURNETT, A-V(T), 
USNR, Fleet Air, West Coast. 

Via: Commander. 

Subject: Release from active duty and acceptance of Resigna¬ 
tion from U. S. Naval Reserve. 

Reference: (a) Your resignation dated 21 September 1944. 

1. Your commanding officer is directed to withhold delivery 
of these orders until assured by the disbursing officer carrying 
your accounts that your final pay or a substantial portion 
thereof, will be ready for delivery to you, your next of kin, or 
your legal representative, as appropriate, on the effective date 
of your release from active duty. 

2. When directed by your commanding officer, you will re¬ 
port for physical examination. If you are found to be in need 
of hospitalization, the remainder of these orders is suspended 
and your commanding officer shall advise the Bureau of Naval 
Personnel immediately with appropriate recommendation; 
otherwise, upon completion of your physical examination, you 
will regard yourself detached; proceed to your home. You are 
hereby granted one month’s leave commencing the day follow¬ 
ing your detachment; upon the expiration thereof, you will 
regard yourself released from all active duty. 
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3. By direction of the President, your resignation from the 
U. S. Naval Reserve is accepted effective upon your release 
from active duty in accordance with those orders. 

4. The Chief of Naval Personnel has determined they your 
separation from active duty is considered to be under honorable 
conditions and you are entitled to a certificate of satisfactory 
service. This separation is considered to be on your own 
initiative to accept employment. 

5. Immediately upon detachment, you will furnish the dis¬ 
bursing officer carrying your pay accounts a copy of these or¬ 
ders bearing all endorsements including the date of detach¬ 
ment. Forward a copy of these orders, bearing all endorse¬ 
ments, to the Bureau of Naval Personnel and to the Com¬ 
mandant of your home naval district. 

307 6. Your attention is invited to the Selective Training 

and Service Act of 1940, as amended. 

7. During the period of leave granted you under these orders 
you may, at your option, wear civilian clothes; and, while wear¬ 
ing civilian clothes, you are authorized to engage in any occu¬ 
pation not contrary to law, which does not involve employment 
by the Federal Government. 

S. The records of the Bureau indicate that your official resi¬ 
dence at the time you were ordered to active duty was: San 
Leando, California. 

9. Your commanding officer will immediately advise the 
Bureau of Naval personnel the date of your detachment. 

James Forrestal. 
CC: 

ComFair, West Coast, for disbursing officer carrying accounts. 

Field Branch BuSandA (E) 

ComThirteen 

DNI 

CNO (Op32) 

Jacket Copy. 

Pers-S2233 

Pers-3101 

Pers-102 

Pers-320 






Pers-3212 

Pers-3251 
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308 Fourth Count 

On or about the twenty-sixth day of June 1945. within 
the District of Columbia, Charles R. Burnett unlawfully and 
feloniously, and for the purpose of defrauding the United 
States, did transmit as true and genuine, to one Edward J. 
Gardner, Chief of Personnel in the office of the Civil Aeronau¬ 
tics Administration, an agency of the United States Govern¬ 
ment, a photostatic copy of a certain paper writing in the form 
of a falsely made and forged “Separation Orders’’, which is set 
forth in the third count of this indictment, and is made a part 
of this count by reference, he, the said Charles R. Burnett, then 
and there well knowing the said “Separation Orders” to have 
been falsely made and forged. 

Edw’ard M. Curran, 

Attorney of the United States in 

and for the District of Columbia. 

A true bill: 

John D. Burrage, Foreman. 


311 Motion for New Trial 

Filed Dec. 26, 1946. Charles E. Stewart. Clerk. 

The defendant respectfully moves this Honorable Court to 
grant him a new trial for the following reasons: 

1. The Court erred in denying defendant’s motion for ac¬ 
quittal made at the conclusion of the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The verdict is not supported by substantial evidence. 

4. The defendant was substantially prejudiced and deprived 
of a fair trial by reason of the following circumstances: 

The Court, in excusing the jury until the next morning used 
the following language: “Frankly, I must say that I did not 
expect you folks would be out as long as you have been, what¬ 
ever your verdict may be.” 


* 
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313 District Court of the United States for the District 

of Columbia 

* Friday, January 24, 1947 

The Court resumes its session pursuant to adjournment: 
Hon. Henry A. Schweinhaut, presiding: 

***** 

Criminal No. 77659 

United States vs. Charles R. Burnett 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorney, Hans. 
A. Nathan, Esquire; and thereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence of the law 
should not be pronounced against him, and he says nothing 
except as he has already said; whereupon it is considered by 
the Court that, for his said offense, the said defendant be com¬ 
mitted to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Six (6) months 
to Eighteen (18) months. 

****«■ 

317 Affidavit of Kenneth Clow 

Filed Mar. 12,1947. Charles E. Stewart, Clerk. 

District of Columbia, $s; 

I, Kenneth Clow, first being duly sworn on oath depose and 
say: That on or about February 14,1947 I and W. E. Leishear, 
agents of the Federal Bureau of Investigation, visited the de¬ 
fendant Charles R. Burnett at the District of Columbia Jail; 
that we interrogated the defendant for the purpose of ascertain¬ 
ing the existence and identity of person or persons who might 
have aided or abetted the defendant in procuring the forged 
Certificate of Satisfactory Service and Separation Order intro¬ 
duced in evidence at the trial of the above captioned case; that 
they showed the defendant certain photographs and he denied 
knowing such persons; that I deny stating to defendant that 
I knew the identity of the person or persons who prepared the 
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documents either before or after the trial; that as a matter of 
fact we do not know the identity of the person or persons who 
prepared such documents and are still pursuing our investi¬ 
gation. Kenneth Clow. 

Kenneth Clow. 

Subscribed and sworn to before me this 12th day of March 
1947 

Lillian A. Trammell, 

Notary Public, D. C. 
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Affidavit of W. E. Leishear 


Filed Mar. 12, 1947. Charles E. Stewart, Clerk. 


District of Columbia, ss: 

I, W. E. Leishear, first being duly sworn on oath depose and 
say: That on or about February 14,1947 I and K. Clow, agents 
of the Federal Bureau of Investigation, visited the defendant 
Charles R. Burnett at the District of Columbia Jail; that w’e 
interrogated the defendant for the purpose of ascertaining the 
existence and identity of person or persons who might have 
aided or abetted the defendant in procuring the forged Certifi¬ 
cate of Satisfactory Service and Separation Order introduced 
in evidence at the trial of the above captioned case; that they 
showed the defendant certain photographs and he denied know¬ 
ing such persons; that I deny stating to defendant that I knew* 
the identity of the person or persons who prepared the docu¬ 
ments either before or after the trial; that as a matter of fact we 
do not know the identity of the person or persons who prepared 
such documents and are still pursuing our investigation. 

W. E. Leishear. 

W. E. Leishear. 


Subscribed and sworn to before me this 12 day of March 
1947. 


Lillian A. Trammell, 

Notary Public, D. C. 

t t * * t 
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325 In the District Court of the United States for the 

District of Columbia 

Criminal Action No. 77659 

United States 
vs. 

Charles R. Burnett, defendant 

Washington, D. C., 
Thursday, April 8, 194-7. 

The above-entitled action came on for hearing on motion for 
new trial before the Honorable Henry A. Schweinhaut, at 10:00 
o’clock a. m. 

***** 

330 Charles R. Burnett, the defendant, being first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Faulkner: 

Q. Will you state your name, please? 

A. Charles R. Burnett. 

Q. You are the defendant in this case? 

A. I am. 

Q. Mr. Burnett, directing your attention to the day of Feb¬ 
ruary 14 of this year, where were you at that time? 

A. District Jail. 

Q. Were you visited out there by anyone that par- 

331 ticular day? 

A. I was. 

Q. Who visited with you? 

A. Two FBI agents. 

Q. Do you know their names? 

A. Mr. Leasheer and Mr. Cloy, those two gentlemen sitting 
over there. 

Q. Do you know the name of the other? 

A. Cloy, I believe. 

Q. What was the purpose of that visit, if you know? 

A. Well, they came to me and asked me if I had anything to 
say to them. 

Q. About what? 
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A. They didn’t say. They just asked if I had any statement 
to make or if I had anything to say. I told them I had not. 

Q. Do you mean they were speaking with reference to this 
case in which you were convicted? 

A. Yes, undoubtedly. 

The Court. Tell us just what occurred. 

The Witness. Well, they first asked me—Mr. Leasheer did 
the talking—and he asked if there was anything I had to say 
or any statement to make, and I told him no. 

And he said, “Are you sure?” 

And I said, “No; I do not.” 

332 And he then proceeded to show me some pictures, 
several of them, of an enlisted man and a Wave officer 

and several men in civilian clothes. 

He asked me if I could identify any of them and I told him I 
couldn’t. 

I looked them all over and I looked on the back of some of 
them and the names were on some of them, but when he saw 
me doing that he showed them to me one at a time, instead of 
handing me the bunch. 

He said, “Are you sure you can’t identify them?” 

I told him no, sir; I couldn't identify any of them; that I 
had never seen them before. 

Then he asked me again if I had any statement to make. 
“Are you sure you don’t have any statement to make or any¬ 
thing to say about this case?” 

I told him no, I did not, and he saw me on numerous occasions, 
about three or four times each week—and he showed me a 
picture of a man by the name of Watson, and I said, no, and 
he said, “Are you sure you don’t know him?” and then he showed 
me the picture and I turned the picture over and the name 
“Watson” was on the back, and I told him no, I did not. 

Then we stood up and he again asked me, “Are you sure you 
don’t have any statement to make,” and I said no. 

I said, “Why don’t you ask this man Watson for a 

333 statement?” and he jumped up and got very excited 
and said, “Where did you hear that name?” and I told 

him I heard it down around the court here. 


59 


The Court. What name? 

The Witness. Watson. 

By Mr. Faulkner: 

Q. What reference was made to Watson in court? You 
mentioned you heard it in the court. 

The Court. How did you hear it? 

The Witness. Well, the way I heard it was outside the door 
there about ten feet outside, I heard Mr. Leasheer say to Cap¬ 
tain McFarland, “I know darn well that man Watson done it 
and I will get the goods on him yet,” right outside the door 
there, and he saw me and turned around and at that time I 
didn’t mention that to him. 

I told him I heard it down around the court. 

He said, “That will be all.” 


U. 9. GOVERNMENT PRINTING OfflCEi 1947 





